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STATEMENT OF JURISDICTION

This Court has jurisdiction to entertain this Application for Leave to Appeal
pursuant to MCR 7.305(C)(2)(a). The Michigan Court of Appeals had jurisdiction to
entertain and adjudicate this appeal of right pursuant to MCR 7.202(6)(a)(i) and MCR
7.203(A)(1) as the Order of Judgment issued by the Saginaw County Circuit Court,
Judge Robert L. Kaczmarek presiding, on September 22, 2015 constitutes a final
order/judgment. Copies of the final decision and the Court of Appeals’ decision are

attached hereto.
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STATEMENT OF QUESTIONS PRESENTED

Does a ‘destructive forces’ inverse condemnation claim under Peterman v Dep’t
of Natural Resources, 446 Mich 177 (1994) continue to exist under Michigan
law?

Appellant answer: Yes.

Did the Court of Appeals error in holding the negligence-based damages rule
provided by Price v High Pointe Oil applies to breach of third-party contract
claims in contravention of this Court’'s well-established rule that contract
damages is a jury question requiring a determination of what would place the
injured party in as good a position as it would have been in had the promised
performance been rendered?

Appellant answer: No.
Is depreciation an element of damages that must be proved by the plaintiff or is it
an affirmative defense to be raised by a defendant?

Appellant answer: Depreciation is an affirmative defense to
be raised by the defendant.

-Vii-
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INTRODUCTION

The facts of this case are extremely simple. On the morning of September 18,
2012, a demolition crew was knocking down a blighted house in Saginaw, Michigan
owned and controlled by the Saginaw County Land Bank Authority (“Land Bank”).
Suddenly, the roof on the Land Bank's blighted house broke away uncontrollably,
crossed the property line, and collided with the neighboring house owned by the Jones
Family Trust (“Trust”). We need not speculate what happened, because there is
surveillance video of the strike (which is in the court record). Defendant Rohde Bros.
Excavating, Inc. (“Rohde Bros”) conceded below it breached its third-party contract with
the Jones Family Trust. See Order of Judgment. However, the trial judge limited
damages to a fraction of the actual losses and wrongfully released the Land Bank from
its constitutional liability. The Court of Appeals affirmed in relevant part. Leave is sought
to correct the incorrect legal standards imposed by affirmance by the Court of Appeals.

FACTS

This case involves two neighboring houses, one owned by the Saginaw County

Land Bank Authority (being 343 S. 5%
Ave, Exhibit A), and the other by the
Jones Family Trust (being 339 S. 5%
Ave), in the City of Saginaw on their
neighboring city lots. The Jones House
is the long-time home of Bobby and
Sylvia Jones, and their various foster- - " e T\
later-adopted children. Sylvia Jones "H Land Bank Blighted House .

3 b i ol 4. Oy TR il e

AT
i
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Dep, pp. 13, 17-18.1 The Jones House (and the property it rests upon) are titled to a
trust known as the Jones Family Trust, the appellant. Id., at 6. This property and home
has been in Bobby Jones'’s family for generations.

Next door to the Jones House is a long-time eyesore, a blighted and long-
abandoned structure at 343 S. 5" Ave. After the previous, abandoning owners stopped
paying taxes, this house (the “Blighted House”) and its property were forfeited to local
taxing authorities and ultimately came to be owned by the Saginaw County Land Bank
Authority, a governmental entity created pursuant to the LAND BANK FAST TRACK ACT,
Public Act 258 of 2003. See Exhibit A. The Land Bank did not revitalize or improve the
Blighted House. The Land Bank’s Blighted House was a direct and ongoing violation of
the City of Saginaw’s DANGEROUS BUILDINGS ORDINANCE. The Land Bank acknowledged
the Blighted House was a dangerous building and actively decided not to revitalize or
improve its property. Rather than complying with the local ordinance’s safety
requirements, the Land Bank partnered with the City of Saginaw to allow the City’s
private-party demolition contractors to tear down the Blighted House. This demolition
was paid by grants (Neighborhood Stabilization Funds) obtained from the federal
government. Exhibit B. After a competitive bidding process among various local private
excavating companies, the City awarded the demolition contract to Rohde Bros as the
lowest-priced qualified bidder to raze the Land Bank’s Blighted House.? Exhibit C.

There were key provisions within this contract contractually accepted by Rohde Bros,

! Defendants, City of Saginaw, Rohde Bros. Excavating Inc’s Brief in Support of Motion for
Summary Disposition, Exhibit 4. For ease of reference, this deposition transcript will be referred to as
“Sylvia Jones Dep, p. __ " and is attached hereto.

2 The illegal house was owned, controlled, and under the legal responsibility of the Land Bank.

-2-
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which become important later infra. The demolition on the Blighted House started on the
crisp morning of September 18, 2012. Answer to First Amended Compl, 116; Exhibit F.

On the fateful morning of September 18, 2012, crews from Rohde Bros, on
behalf of the Land Bank, commenced the process of beginning to demolish the Blighted
House. Shortly after beginning, the workers lost control of a large portion of the Blighted
House and its roof at approximately 8:06 a.m., which then crossed over and slammed
into the side of the Jones House. Exhibits D and G.3 The strike was captured, in
decent part, on video. Id. At the time of the strike, Sylvia Jones was across the street
and watched, in horror, as a large section of the Blighted House slammed into her home
where her husband, Bobby, and at least one child was having breakfast. Fortunately, no
one was hurt or killed; the Jones House, however, suffered a massive systemic blow.
Exhibit H. The occupants of the Jones House (being Bobby and Sylvia Jones and their
children) were forced to abandon personal property (damaged) and also flee the
damaged Jones House by moving to a smaller nearby house also owned by the Trust,
which in turn caused lost rental profits in the form of the Trust being precluded from
renting this other property to renters, as previously done. Bobby and Sylvia Jones lost
out on their quiet enjoyment of their property in their golden years. Later, after utilities
bills were skyrocketing from wasted fuel from the damaged heating systems caused by
the strike, Sylvia had the utilities shut off to prevent unnecessary waste and to

“winterize” the home.* Sylvia Jones Dep, pp. 86-87.

3 Exhibits D and G are videos which were sent on CD to the Clerk of the Court of Appeals due to
inability for TrueFiling to accept the same, and are part of the record.

4 Because these defendants refused to fix their caused damage, additional foreseeable damage
occurred when the Jones House was further damaged by the frost heave caused by the natural cycle of
Michigan’s seasons. That theory was accepted by the trial court and the Court of Appeals.

-3-
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For this case, plaintiffs retained two structural experts®>—both former building
officials from Berrien County—who inspected the Jones House and offered their
analysis. The first was Walter “Barney” Martlew, a registered and licensed professional
engineer and former building inspector for the City of Benton Harbor. Martlew Dep, p.
6. Martlew serves on the board of directors of Kalamazoo Area Building Authority, which
provides direction and oversight for residential and commercial inspections for various
governmental entities in Kalamazoo County. Id., pp. 6-7. The second was Sam Hudson,
a licensed residential builder. Hudson Dep, p. 5. Both experts contributed testimony
explaining the damage to the Jones House was caused by the strike from the run-away
Blighted House. Exhibit H. Of particular importance, Hudson found “[e]xtensive
upgrades [were] required to make the structure code compliant” and “make the total

cost of repairs impractical to consider.” Exhibit H, p. 6. These experts concluded the

Jones House “certainly suffered significant damage” which “are directly attributable to
the strike incident.” Id., at 4.

In May 2013, the Trust, together with Bobby and Sylvia Jones, filed suit against
the Land Bank, the City, Rohde Bros, and an unknown employee named Hard Hat Doe
as defendants. See Compl. Discovery was undertaken. For reasons unimportant to this
appeal, the City and Hard Hat Doe were voluntarily dismissed from the legal action,
leaving just the Land Bank and Rohde Bros. Neither remaining defendant admitted

responsibility.

5 A third expert was retained and deposed for trial purposes. The third expert, a builder, provided
the cost to rebuild the Jones House. Rebuilding a similarly sized home was cost just under $300,000 to
construct. Rebuilding was selected as the reasonable method of proving damages because the total cost
of repairs was impractical to consider. Exhibit H, p. 6.

-4-
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While various claims were asserted with various theories, only a small portion are
relevant by this appeal. First, Plaintiffs alleged that the Land Bank, as a governmental
entity, was responsible via a constitutional theory of inverse condemnation pursuant to
Article X, Section 2 of the Michigan Constitution, together with the Fifth and Fourteenth
Amendments (made enforceable pursuant to 42 USC § 1983).6 As for Rohde Bros, the
Trust alleged general negligence, trespass, and breach of third-party contract under the
bid agreement between the Land Bank/City of Saginaw and Rohde Bros. Exhibit C, p.
4.

At the end of discovery, the Land Bank moved for summary disposition on the
inverse condemnation claims. The Circuit Court summed up the argument precisely:

Defendant Land Bank argues that this Court should summarily dismiss Plaintiffs’

federal claim for an unconstitutional taking under the Fifth and Fourteenth

Amendments of the U.S. Constitution is warranted because it did not carry out or

administer the demolition project, did not specifically direct any action toward

Plaintiffs’ property to limit its use, there is no causal connection between its

alleged actions and the damages alleged, and the nuisance exception to the Fifth

Amendment's taking clause excuses it from payment of just compensation.
OPINION AND ORDER OF THE COURT, dated Sept 29, 2014, p. 3. Plaintiffs opposed. For
the reasons discussed below, the Court granted (albeit erroneously) the Land Bank’s
motion for summary disposition. Id., p. 14.

As to Rohde Bros, it attempted to defend on all sorts of grounds—nearly all of

which were unsuccessful.” OPINION AND ORDER OF THE COURT, dated Sept 29, 2014, p.

6 Plaintiffs also sought attorney fees and costs pursuant to 42 USC § 1988.

” Defendant Rohde Bros appealed, twice, the Circuit Court’s decision to allow the case to go to
trial. First, Rohde Bros, a private company, argued it had government immunity and took an appeal by
right. The Court of Appeals immediately dismissed the appeal finding a corporate entity cannot
reasonably be considered a governmental party, agency, official, or employee, and thus no appeal by
right for denial of governmental immunity. Jones Family Trust v Saginaw Co Land Bank Auth'y,
unpublished order of the Court of Appeals, issued Oct 24, 2014 (Docket No. 324106). Undaunted, Rohde

-5-
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19. The Circuit Court set trial for the claims of trespass, negligence, and breach of third-
party contract. See Register of Actions. As to the third-party breach of contract,
Plaintiffs’ theory was that under terms of demolition contract (as agreed to by Rohde
Bros for the demolition of the Blighted House), there contained an express promise to a

specified class of third-parties: the abutting properties.

: BUILDING DEMOLITION
The buildings shall be completely demolished. All products of demolition shall be disposed ofin a
landfill or proper recycling area. Evidence of proper disposal shall be provided to the City of Saginaw
with disposal tickets. The coniractor shall take care to protect abutting properties, pedestrians,
motorists, and existing improvemen ch are not to be removed (jie. City Side Walks). Itis -
understood that heavy equipment is used in the demolition of these structures and this heavy
equipment must be transported across existing City sidewalks and that damage may occur as a
result. If damage occurs and the contractor can demonstrate that all precautions were taken to
prevent damage to the sidewalks contractor may submit an invoice for the replacement of up fo 16
lineal feet of City sidewalks, damages exceeding 16 lineal feet in length shall be the responsibility of
the contractor. Photos of damaged City sidewalks are required per HUD regulations prior to
replacement. Building demolition costs shall be determine by the cost per cubic foot of volumne of
each building. This shall include all enclosed living spaces, attics and covered porches. Photos of
damaged City sidewalks are required per HUD regulations prior to replacement.

Exhibit C, p. 4. It is undisputed that the Jones House is an abutting property to the
home being demolished, which Rohde Bros promised, by contract, that it “shall take
care to protect” the same. The Court agreed and allowed this claim to go to the Jones
jury. OPINION AND ORDER OF THE COURT, dated Sept 29, 2014, p. 16.

On the eve of trial, there remained three plaintiffs and a single defendant, Rohde
Bros. As the remaining defendant, Rohde Bros filed a multi-part Motion in Limine just
before trial. Despite no direct argument on the issue of damage limitations, the Circuit
Court issued another Opinion and Order at 4:50p.m. on the day before trial. The Circuit

Court discussed the Supreme Court’s decision of Price v High Pointe Oil Co, Inc, 493

Bros filed a delayed application for leave to appeal, which was also denied. Jones Family Trust v
Saginaw Co Land Bank Auth'y, unpublished order of the Court of Appeals, issued May 12, 2015 (Docket
No. 324792).

Wd /G:92:8 /T0Z/T/9 DSIN Ad a3AIFD3Y
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Mich 238; 828 NW2d 660 (2013) reaffirming the common law “O’'Donnell rule” “as the

measure of damages to property applicable to negligence claims in Michigan.”
If injury to property caused by negligence is permanent or irreparable, [the]
measure of damages is [the] difference in its market value before and after said
injury, but if [the] injury is reparable, and [the] expense of making repairs is less
than [the] value of [the] property, [the] measure of damages is [the] cost of
making repairs.

However, the Circuit Court then pulled a surprise, which is the main basis of the

appellate challenge—the Circuit Court applied the negligence limitation to the pending

third-party breach of contract claim—

Finally, with respect to the breach of contract claim, the Court observes the
gravamen of the claim sounds in tort notwithstanding its label. As intended third-
party beneficiaries, Plaintiffs have no expectancy under the contract other than
that they receive the benefit the contracting parties intended for such third-parties
receive. In this case, that benefit simply involves a promise by Rohde Bros. to
“take care” in the performance of their contractual undertaking for the benefit and
protection of certain classes of reasonably identifiable third-persons and property
while undertaking its performance of the contract for demolition services. The
contract provides, in pertinent part:

The contractor shall take care to protect abutting properties, pedestrians,
motorists, and existing improvements which are not to be removed (i.e. City Side
Walks).
Defendants, City of Saginaw, Rohde Bros. Excavating, Inc's Brief in
Support of Motion for Summary Disposition., Ex. 3, 4 (underlined
emphasis added).

This language identifies no additional duty that is not already imposed by
operation of the common law. In other words, even absent this specific
contractual promise to exercise care to protect abutting properties and other third
parties while performing the contract, Rohde Bros. was already under a duty to
do precisely that under common law tort principles.

Michigan law recognizes that a contracting party is subject to a “preexisting
common-law duty to use ordinary care in order to avoid physical harm to
foreseeable persons and property in the execution of its undertakings. That duty,
which is imposed by law, is separate and distinct from defendant's contractual
obligations ...” Loweke v. Ann Arbor Ceiling & Partition Co., L.L.C., 489 Mich.
157, 172[; 809 Nw2d 553] (2011). See also Courtright v. Design Irr, Inc., 210
Mich.App. 528, 530, 534 N.W.2d 181, 181-183 (1995)(“While performing a
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contract, a party owes a separate, general duty to perform with due care so as
not to injure another. Breach of this duty may give rise to tort liability. Clark v.
Dalman, 379 Mich. 251, 261, 150 N.W.2d 755 (1967). The duty to act with due
care encompasses the duty to prevent injury from a peril created during
performance.”).

Consequently, with respect to the breach of contract claim, there is no

contractual expectancy possessed by the third-party Plaintiffs under the relevant

provision beyond the expectation that the common law duty of ordinary care
would be followed - it is nothing more than a promise not to act negligently. As

Michigan law instructs that the O'Donnell rule is to be applied as the measure the

damages for the negligent injury to real property resulting from a party's failure to

exercise ordinary care, it again provides the measure of damages even when the
cause is pled in the form of a breach of contract action.

Therefore, in light of the foregoing, the Court determines the appropriate

measure of damages to the House in this case, regardless of the theory

pled to support recovery of those damages, is the cost of repair only if the
injury is reparable and the expense of repair is less than the market value
of the property; otherwise, the measure of damages is the difference in the
value of the property before and after the injury.
OPINION AND ORDER OF THE COURT, dated August 31, 2015 (copy attached). In other
words, the Circuit Court applied the law of negligence to a claim of breach of third-party
contract. This conclusion, especially the highlighted portion, is contrary to this Court’s
precedence.

On the morning of the trial, the parties met in chambers to discuss the case and
the aftermath of the Circuit Court’s 11" hour faxed decision. Plaintiffs had previously
submitted jury instructions weeks before seeking to apply different instructions
regarding damages for the Jones jury for each separate claim/theory proffered—the
Price rule for negligence and the Alan Custom Homes? rule for the breach of third-party

contract. But with the Circuit Court’s ruling as the law of the case, the most the jury

could award was up to the Price negligence limitation. Plaintiffs’ primary claim was the

8 256 Mich App 505; 667 Nw2d 379 (2003).

-8-
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breach of third-party contract, which was to be argued to the jury as far in excess of the
negligence-based damages. To that end and with the Price limitation imposed, Rohde
Bros conceded it breached of third-party contract claim and then stipulated to entry of a
judgment ceding liability on the breach of third-party contract. However, the Court
specifically ordered that—

Plaintiff, Jones Family Trust, will be appealing to the Michigan Court of Appeals

to challenge the damages limitation decreed by the Opinion and Order of the

Court, dated August 31, 2015 [and the] Court finds that this issue is specifically

preserved for appellate purposes.

See ORDER OF JUDGMENT, Sept 22, 2015, p. 2. Judgment was entered in favor of
Plaintiff Jones Family Trust against Rohde Bros in the amount of $20,000.00 in light of
the Price limitation, and an appeal to the Court of Appeals followed.

At the Court of Appeals, the panel issued an opinion that failed to accept of the
Trust’'s legal arguments. Jones Family Trust v Saginaw Co Land Bank Auth'y,
unpublished decision of the Court of Appeals, issued April 20, 2017 (Docket No.
329442). First, the Jones panel held the Peterman claim was not viable because an
“allegedly negligent act committed by the government actor, during the demolition, led to
the damage.” Id., at *5. While Peterman makes no such distinction, the Court of Appeals
wrongly believed it did and “prevents the application of Peterman and Estate Dev Co? in
the case at bar.” Id. Similar to the jetties in Peterman, the panel explained that had “the

demolition of the home caused erosion to the Trust's property in the months after the

demolition, Peterman and Estate Dev Co would arguably be controlling.” Id.

9 Estate Dev Co v Oakland Co Rd Comm’n, unpublished decision of the Court of Appeals, issued
Mar 24, 2011 (Docket No. 291989)
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As to the issue of limitation damages, the panel found that the Trust “may be
theoretically correct” in that the Price/O’Donnell standard, a tort standard, does not
apply to the breach of third-party contract claim because the contract damages standard
is different, i.e. to be placed in as good as a position as it would have been had the
contract not been breached.” Id., at *6. Yet, the panel ultimately framed the contractual
promise of Rohde Brothers to “take care” as nothing more than the contracting for a
duty “analogous” to the common-law [tort] duty to act with care and thus damages are
limited by Price/O’Donnell. Id.

Lastly, as to the depreciation issue, the panel did not undertake any substantive
analysis, but rather tersely concluded “we are unable to find any authority to support the
Trust’'s ultimate position.” Id. Instead, the panel looked to a pre-1990 case and
concluded that “depreciation constitutes part of what a plaintiff must demonstrate in
proving his or her damages with reasonable certainty, not something that a defendant
must prove as an affirmative defense.” Id., at *7. Yet, the element of depreciation
appears nowhere in the Model Civil Jury Instructions.

With these legal errors made by the Court of Appeals and the Circuit Court, this
Application for Leave now follows.

STANDARD OF REVIEW

This Court has discretion to grant leave to hear this Application. MCR
7.305(C)(2)(a). The interpretation and application of law is a question of law reviewed
de novo. Cardinal Mooney High Sch v Michigan High Sch Athletic Ass’'n, 437 Mich 75,
80; 467 NW2d 21 (1991). Questions of law are reviewed de novo, Ter Beek v City of
Wyoming, 495 Mich 1, 8; 846 NW2d 531 (2014), as are grants of summary disposition,

West v General Motors Corp, 469 Mich 177, 183; 665 NW2d 468 (2003).

-10-
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ARGUMENT

l. The Court of Appeals erred in affirming the dismissal of the inverse
condemnation claims under Peterman.

By this Application, the Court is requested to answer whether the ‘destructive-
forces’ inverse condemnation claim under Peterman v Dep’t of Natural Resources, 446
Mich 177 (1994) is as narrow as applied by the Court of Appeals. The Trust argues the
Court of Appeals erred with the Trust having suffered compensated constitutional-based
damages.

A. Michigan law directs that when damage occurs to private property,

the government must pay just compensation as a form of inverse
condemnation.

The federal and state constitutions both proscribe the taking of private property
for public use without just compensation. US Const, Am V; Const 1963, art 10, §
2; Adams Outdoor Advertising v East Lansing (After Remand), 463 Mich 17, 23;
614 NW2d 634 (2000); Oakland Co Bd of Co Rd Comm'rs v JBD Rochester,
LLC, 271 Mich App 113, 114; 718 NW2d 845 (2006). The purpose of just
compensation is to put property owners in as good a position as they would have
been had their property not been taken from them. Poirier v Grand Blanc Twp
(After Remand), 192 Mich App 539, 543; 481 NW2d 762 (1992).
Heydon v MediaOne of Southeast Michigan, Inc, 275 Mich App 267, 279-280; 739
Nw2d 373 (2007). A governmental entity’s actions can be a taking of private property
even though the public agency never directly exercised control over the property,
provided that some action by the government constitutes a disturbance of or
interference with property rights. In re Acquisition of Land-Virginia Park, 121 Mich App
153, 159; 328 Nw2d 602 (1982). “Where private property has been damaged rather
than taken by governmental actions, the owner may be able to recover therefor by way
of an inverse or reverse condemnation action.” Virginia Park, supra, at 158 (emphasis

added). “An inverse condemnation suit is one instituted by an owner of land whose

property, while not having been formally taken for public use, has been damaged by a

-11-
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public improvement undertaking or other public activity.” Id. (emphasis added).

Governmental action falling short of actual physical occupancy, acquisition, or
appropriation still constitutes a taking “if its effects are so complete as to deprive the
owner of all or most of his interest in the subject matter.” Id. at 160 (citations omitted).

To establish an inverse condemnation claim in such a case, an injured party
must prove only two things: (1) that the government’s actions were a substantial cause
of the decline of the plaintiff's property, and (2) that the government abused its
legitimate powers through affirmative actions directly aimed at the plaintiff's property.
Hinojosa v Dep't of Natural Resources, 263 Mich App 537, 549; 688 NW2d 550 (2004);
Merkur Steel Supply, Inc v Detroit, 261 Mich App 116, 130; 680 NW2d 485 (2004).

The Trust asserted a ‘destructive-forces’ inverse condemnation claim. This Court
has held that a compensable taking is established “where [the government] set into
motion the destructive forces that caused the damage to plaintiff's property.” Peterman
v Dep’t of Natural Resources, 446 Mich 177, 191; 521 NW2d 499 (1994); see also
Estate Dev Co v Oakland County Rd Comm’n, unpublished opinion of the Court of
Appeals, issued Nov 20, 2007 (Docket No. 273383).1° Peterman?'! has explained that

“any injury to the property of an individual which deprives the owner of the ordinary use

of it is equivalent to a taking, and entitles him to compensation.” Peterman, supra at 190

(emphasis added). Unlike the approach taken by the Court of Appeals’ Jones panel,

10 There are two unpublished Court of Appeals cases deriving from the same underlying case,
Estate Dev Co v Oakland Co Rd Comm’n, unpublished decision of the Court of Appeals, issued Nov 20,
2007 (Docket No. 273383)(Estate Dev Co |) and Estate Dev Co v Oakland Co Rd Comm’n, unpublished
decision of the Court of Appeals, issued Mar 24, 2011 (Docket No. 291989)(Estate Dev Co IlI) that applied
Peterman. This brief cited to Estate Dev Co when referring to these cases collectively.

1 wWhile this constitutional cause of action derives from Peterman, the name of this theory comes
from Estate Dev Co.

-12-
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“[tlhe term ‘taking’ “should not be used in an unreasonable or narrow sense” and thus
when a government action “set[s] into motion the destructive forces that caused the
erosion and eventual destruction of the property,” a compensable taking has occurred.
Id., at 189, 191. This claim does not require and makes irrelevant any physical taking or
invasion by the government. Id., at 190 (“inverse condemnation may occur even without
a physical taking of property”). In other words and stated succinctly, “where real estate

is actually invaded by superinduced water, earth, sand, or other materials [query: a roof

from a neighboring government-owned building?]... it is a taking within the meaning of
the Constitution. Id., at 184, 188-189 (emphasis added).

The Peterman Court explained the government’s action in constructing a boat
launch and installing jetties, which later resulted in the diminishment of the plaintiffs’
neighboring riparian lands, was sufficient to establish a taking. Peterman, supra, at 200,
207-208. The government (by way of the DNR) set into motion the destructive forces
that caused the later erosion and eventual destruction of the plaintiffs’ neighboring
property, even though the legitimate exercise of installation of water-based structures
did not invade the plaintiffs’ property or directly cause the resulting damage. Id. at 191.
This Court rejected the government’s argument that it need not compensate the
damaged parties because its actions were within its legitimate power. Id. This Court
also concluded that “simply because the state is acting [legitimately]... does not grant it
the power to condemn all property without compensation.” Id. at 198.

The Court of Appeals distinguished Peterman for how the damages occurred,
rather than by what. It held that “[h]ad, for example, the demolition of the home caused

erosion to the Trust's property in the months after the demolition, Peterman and Estate

-13-
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Dev Co would arguably be controlling.” The Court of Appeals confused the nature of a
destructive forces claim as a constitutional claim solely premised on erosion. In other
words, according to the Court of Appeals, a Peterman claim is only viable if the damage
occurs after the physical ‘work’ of the government is complete and later erosion has
occurred (whether installing jetties or demolishing a house). This is clearly in error. A
Peterman claim is not about erosion; it is about creating constitutional liability when the
government sets into motion (even if done legitimately) the destructive forces and a
compensable taking occurs.

Since Peterman, there are only two decisions (from the same underlying case)
which have dealt with a ‘destructive forces’ inverse condemnation claim under Michigan
law after Peterman. In Estate Dev Co,'? the basis for the taking claim is that the
government agency, a road commission, engaged in affirmative acts in the exercise of
its road construction activities that set into motion the destructive forces that later
caused the flooding to plaintiff's property, while not directly invading plaintiff's land. The
Estate Dev Co Court concluded that such a theory is appropriate for resolution by the
jury. Subsequently, the jury returned a verdict in favor of plaintiff. On appeal, it also
affirmed an instruction wherein plaintiff only had to prove that governmental entity “set
into motion destructive forces” which caused damages. As result, the standard of
Peterman was applied: plaintiff must only need to show that the government committed

a particular affirmative act that set forces into motion, even though the act need not be

2 While this constitutional cause of action derives from Peterman, the name of this theory comes
from Estate Dev Co.

-14-
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directly aimed at the property at issue, nor constitute an abuse of legitimate
governmental powers. This is the standard the Jones panel should have applied.
Despite the clear standard in Peterman and Estate Dev, the Court of Appeals
below implicitly and wrongly narrowed Peterman to claims only involving erosion. This is
clearly in error. A Peterman claim creates constitutional liability beyond simple erosion;
it creates constitutional liability when a government sets forces into action which later
causes damages to another’s property. That is what happened to the Jones House. The
Land Bank, in keeping and attempting to remove its illegally blighted house, set into
motion actions which proximately resulted in the Land Bank’s subcontractors damaging
and totaling®® the Jones House. In short, the Land Bank’s affirmative action of causing
the demolition of its own dangerous and illegal house, and causing more than de
minimis damage to neighboring private property constitutes an inverse condemnation
under Michigan law, including Peterman. See also Virginia Park, supra, at 158 (“An
inverse condemnation suit is one instituted by an owner of land whose property, while

not having been formally taken for public use, has been damaged by a public

improvement _undertaking or_other public activity.”). Just as the DNR did in Peterman

and the road commission did in Estate Dev, the Land Bank set into motion the
destructive forces that ultimately, even if an indirect consequence, caused damage
and/or the destruction of the Jones House, regardless of whether it was through the
legitimate or illegitimate exercise of the Land Bank's governmental power. “The

Peterman Court clearly indicated that an inverse condemnation action could be

B Plaintiff's expert, Sam Hudson, opined that the Jones House was totaled by the strike.
Defendants’ Motion to Strike Plaintiffs’ Alleged Experts Walter Martlew and Sam Hudson, Exhibit 3
(Deposition of Hudson), pp. 37-38 (copy of transcript attached).
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sustained even where damages were an indirect consequence of the government’s

actions and absent a direct invasion of property.” Estate Dev Co Il, supra, at *11
(emphasis added). But for the Land Bank’s setting into motion the destructive forces by
its later subcontractors to cause a large portion of the Land Bank’s home to break away,
leave the confines of the blighted property, and strike the Jones House, the Jones
House would not have suffered loss—a loss that fully deprived the Trust, the owner, of
the ordinary use of the Jones House. Such action, under Michigan case law, is or is the
equivalent to a taking, and requires constitutional compensation. Peterman, supra;
Estate Dev, supra. The Court of Appeals erred in allowing the wrongful dismissal of a
proper and viable Peterman claim needing to be resolved by the Jones jury. Leave is
requested to challenge and correct the lower panel’s misapplication of the destructive
forces constitutional claim as recognized by Peterman.

. The Circuit Court erred applying the O’'Donnell damages-limitation rule to
the third-party breach of contract claim.

There is no dispute as to contours of the Price/O’Donnell rule—it applies to
negligent destruction of property cases brought in this state. The question is whether
the Price/O’Donnell rule applies outside the claim of negligent destruction of real
property. The Court of Appeals erred in concluding it does, as this Court has already
established a different applicable standard.

A. The Court of Appeals erred in preventing application of the contract

damages standard on the breach of third-party contract claim and instead
wrongly applied the damages standard as to negligent destruction of real

property.

On the night before trial, the Circuit Court issued and faxed its decision limiting
the scope of damages the Trust could seek under the breach of third-party contract—

limiting it to the same damages as provided under the negligent destruction of real

-16-
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property claim. The Trust's case was premised on seeking contract damages far in
excess of the negligence claim damages.** It is undisputed: Price v High Pointe Qil*®

provides that “the appropriate measure of damages in cases involving the negligent

destruction of property is simply the cost of replacement or repair of the property unless

permanently irreparable then the measure of damages is the difference between its
market value before and after the damage.” Id., at 240. This is known (and referenced
by the trial court) as the O’Donnell rule. As such, it is and has been acknowledged
throughout that any negligence claim against Rohde Bros is limited by the O’Donnell
rule as reaffirmed by Price v High Pointe Oil. However, Trust separately pled a claim for
breach of third-party contract with substantially greater claims of damages. “It is well
settled that the appropriate measure of damages for breach of a contract is different
than the O’Donnell rule. The contract damages standard is an award which “would
place the injured party in as good a position as it would have been in had the promised
performance been rendered.” Jim-Bob, Inc v Mehling, 178 Mich App 71, 98; 443 NW2d
451 (1989); see also Allison v AEW Capital Mgmt, LLP, 481 Mich 419, 426; 751 NW2d
8 (2008)(same); Corl v Huron Castings, Inc, 450 Mich 620, 622 fn 7; 544 Nw2d 278
(1996)(same); Allen v Michigan Bell Telephone Co, 61 Mich App 62; 232 NW2d 302
(1975)(same); Ambassador Steel Co v Ewald Steel Co, 33 Mich App 495; 190 NW2d
275 (1971)(same); Dierickx v Vulcan Industries, 10 Mich App 67; 158 NwW2d 778
(1968)(same). The damages recoverable for breach of contract are those that arise

naturally from the breach. Alan Custom Homes, Inc v Krol, 256 Mich App 505, 512; 667

1 The imposition of the damages limitation precluded the presentation of the proposed case, as
set and prepared to start about 15 hours from the issuance of the August 315 decision.
15493 Mich 238; 828 NW 2d 660 (2013)
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NW2d 379 (2003). The recovery of damages for breach of contract is very flexible,
Lawrence v Will Darrah & Assoc, 445 Mich 1, 12 fn 12; 516 NW2d 43 (1994), and is a
guestion for the jury as the finder of fact, McManamom v Redford Twp, 273 Mich App
131, 141; 730 NW2d 757 (2006)(“Damages are an issue of fact, and questions of fact
are, of course, generally decided by the trier of fact—in this case, the jury.”). “When the
nature of a case permits only an estimation of damages or a part of the damages with
certainty, it is proper to place before the jury all the facts and circumstances which have
a tendency to show their probable amount.” Body Rustproofing, Inc v Mich Bell Tel Co,
149 Mich App 385, 391; 385 NW2d 797 (1986).1¢

Here, the Trust simultaneously sought to pursue all available remedies (trespass,
negligence, and breach of third-party contract) regardless of legal consistency, as long
as not awarded a double recovery. Jim-Bob, supra, at 92 (a plaintiff may simultaneously
pursue all of his remedies... regardless of legal consistency, so long as plaintiff is not
awarded double recovery.). The Trust had separate claims with separate (but likely
partially overlapping) measures of damage, with a negligence claim delineated by Price
and a breach of contract claim delineated by Jim-Bob and Alan Custom Homes. Below,
at the eve of trial, the Trust was prepared to argue that the measure of damages under
the breach of third-party contract was the repair/rebuild cost of the Jones House
following the strike—that which would place the Trust in as good a position as it would

have been in had the promised performance been rendered. This damages argument

16 This is the same measure of damages for a constitutional taking. DOT v VanElslander, 460
Mich 127, 129; 594 NW2d 841 (1999)(“The purpose of just compensation is to put property owners in as
good a position as they would have been had their property not been taken from them. *** There is no
formula or artificial measure of damages applicable to all condemnation cases. The amount of damages
to be recovered by the property owner is generally left to the discretion of the trier of fact after
consideration of the evidence presented.”).
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for the jury’s consideration was well in excess of the amount it could have obtained
solely with a negligence claim under the O’'Donnell damages limitation. See Transcript,
Sept 1, 2015, p. 9. Expert Sam Hudson was prepared “to provide expert testimony to
establish what would be needed to repair or replace the home,” while Expert Thomas
Bailey, a local expert, was prepared to testify as to the cost to rebuild which would be
modern code compliant. Hudson would have opined that rebuilding, not repairing, was
the only possible scenario given the damage to the Jones House. By the damages
limitation placed upon breach of third-party contract claim, both experts were precluded
from testifying as to the same.

On appeal, the Court of Appeals explained that the Trust “may be theoretically
correct in this regard” but concluded that “the contract at issue seemingly imposed a
duty analogous to the common-law duty to act with care.” That is a great argument for a
defendant to make to the jury, as damages remedies are both flexible and a question for
jury. McManamom, supra, at 141; Lawrence, supra, at 12 fn12.

The Court of Appeals erred by recasting the claim as one sounding in tort and
also usurping the role of the jury to decide what damages, if any, are the responsibility
of Rohde Bros. This is becoming a common problem with the Court of Appeals—it is
arbiter of law, not of fact. The decider of question of fact has always belonged to the
finder of the fact—here, being the jury. The Court of Appeals erred in limiting the Trust’s

available damages under the breach of third-party contract claim (by affirming the
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August 31, 2015 OPINION AND ORDER OF THE COURT) under the O’Donnell negligence law
limitation.*’

As such, the erroneous lower courts’ decisions forced the parties into a paradigm
whereby the Trust was handcuffed and would have been prevented from making the
proper arguments and presenting the evidence of damages sought under the standards
of contract law to the jury. Consequently, the parties agreed to an amount under the
O’Donnell limitation after Rohde Bros conceded it breached the third-party contract with
the Trust. See Order of Judgment. Given the error, this Court is requested to correct the
error of law on damages, and, for purposes of this case, vacate the damages limitation
rulings of the lower courts, remand with instructions to apply the correct damages
standard to the breach of third-party contract claim, and allow the issue to be placed to
the Jones jury for a damages-only trial.

[I. Depreciation is an affirmative defense to be raised by a defendant.

As part of its August 31, 2015 order, the Circuit Court also explained, quoting
Strzelecki v Blaser’s Lakeside Industries of Rice Lake, Inc, 133 Mich App 191, 194-195;
348 NW2d 311 (1984), that—

Clearly, replacement cost alone, without any deduction for depreciation, is not
sufficient evidence of market value at the time of the loss. See State Highway
Comm'r v. Predmore, 341 Mich. 639, 642, 68 N.W.2d 130 (1955); Bluemlein v.
Szepanski, 101 Mich.App. 184, 192; 300 N.W.2d 493 (1980), Iv. den. 411 Mich.
995 (1981). If replacement cost without depreciation was allowed, the plaintiff
would recover an amount as if the property were new at the time it was
destroyed. Bluemlein, supra.

7 This is not to say that Rohde Bros could not argue to the Jones jury that damages should be
limited to the fair market value; however, this is a question of fact for the jury to decide, not precluded
from the jury’s consideration by the judge. McManamom, supra, at 141 (damages are a question for the
jury to find a matter of fact, not of law).
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The Circuit Court then precluded “the replacement cost (new) as inadmissible” under
both MRE 402 and MRE 403 concluding that such evidence—
has no tendency to show what the fair market value of the property was at the
time of the injury and, even assuming some minimal relevancy could be
articulated, its probative value would be substantially outweighed by the danger
of unfair prejudice and misleading and/or confusing the jury on the issue of
valuation of property.
OPINION AND ORDER OF THE COURT, dated August 31, 2015, p. 8. The Trust argued that
depreciation is an affirmative defense, not a prima facie element to be proved by a
plaintiff. The Court of Appeals did not directly analyze the issue.

Depreciation involves a reduction in the liability from what is owed and thus is an

affirmative defense to the evidence of damages to be proffered by a plaintiff. An

affirmative defense presumes liability but places the burden falls squarely onto the
raising party to prove mitigating circumstances that would lower a damages award.
Rasheed v Chrysler Corp, 445 Mich 109, 132; 517 NW2d 19 (1994). When a defendant
injures a plaintiff, the defendant takes plaintiff as he finds him. E.g. Richman v City of
Berkley, 84 Mich App 258, 260-261; 269 NwW2d 555 (1978). To the extent that
defendants would seek to reduce their liability, i.e. seeking to impose depreciation, their
arguments must be presented to the jury via a jury instruction by a raised affirmative
defense.®

As such, the Court of Appeals erred in two ways: 1.) by not finding that

depreciation is an affirmative defense; and 2.) concluding that depreciation is an

18 Defendants did not raise the affirmative defense via its listed affirmative defenses and is thus
waived. The failure to raise an affirmative defense as required by the court rule constitutes a waiver of
that affirmative defense. Campbell v St John Hosp, 434 Mich 608, 616; 455 NW2d 695 (1990).
Additionally, the assertion of an affirmative defense must include the facts supporting the defense and the
party asserting an affirmative defense has the burden of providing evidence to support the defense. MCR
2.111(F)(3); AG ex rel DEQ v Bulk Petroleum Corp, 276 Mich App 654, 664; 741 NW2d 857 (2007).
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element of damages under a breach of third-party contract claim. The amount of
damages to be recovered by the property owner is generally left to the discretion of the
trier of fact after consideration of the evidence presented. See VanElslander, supra. No
binding case law requires depreciation to be proven by a plaintiff as an element of
damages. Whether depreciation should be applied is a question of fact as to the amount
of damages—a question of fact for the Jones jury, not the trial court—as an affirmative
defense to be affirmatively raised by the defendants and argued to the jury for their
consideration. See McManamom, supra, at 141 (“Damages are an issue of fact, and
questions of fact are, of course, generally decided by the trier of fact—in this case, the
jury.”). The Court of Appeals clearly errored.

RELIEF REQUESTED

WHEREFORE, the Court is requested to take action on this case, pursuant to
MCR 7.305(H)(1), by peremptorily reversing the final judgment of the Circuit Court and
correct Court of Appeals’ legal errors regarding the Land Bank’s constitutional liability
and Rohde Bros’ contractual damages, and remand for trial. Otherwise, the Court is
requested to grant full leave on the issues presented. MCR 7.305(H)(1).
RESPECTFULLY SUBMITTED:
OUTSIDE LEGAL COUNSEL PLC

Puaty £ bt

PHILIP L. ELLISON (P74117)
Attorney for Appellant Jones Family Trust

Date: June 1, 2017
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343 S5TH AVE -- SAGINAW

. Py,

Price: M

1996-03-13 $1 SYKES, MARY DARDEN, ORALEE & OTH / PROBATE 1963:00%

00:00:00 TINSLEY, CARL R COURT ORDER <

2011-03-31 $0 DARDEN, ORALEE & SAGINAW COUNTY OTH/ 2624:20%
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Residential Information ol

There are no recorded Residential Buildings on this Property S

Residential Building Apex Sketch Q

There are no recorded Residential Buildings on this PropertyThere are no recorded Residential Buildings eq

this Property There are no recorded Agricultural Buildings on this Property 0o

Agricultural Building Apex Sketch N

L\)lﬁ

Commercial & Industrial Information

Year Built: Building Type: Building Area: # of Stories: g_‘

Land Information

Commercial Building Apex Sketch

Tax Description (For Tax Description Purposes Only)
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Land Value:

33.067
132.494
0
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Lot Apex Sketch

Real Property Tax Information

For more current balances for previous years, please contact the Saginaw County Treasurer's Office at (989)

790-5225.

Total Paid: 0.00

2013 Summer Tax Bill
Payment Due: July 31, 2012
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Summer Taxes 0.00
Summer Interest & Penalty 0.00
Summer Special Assessments 0.00
Total Bill 0.00
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)
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Total Bill 0.00 dgo
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N
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—

For Previous Years Tax Information, please view the City of Saginaw's SONAR page for this Property.

http://www.sagagis.org/search/print.php?all=1&reportTitle=&tax_id=06+0185+00000&Submit=Submit[4/6/2014 9:32:45 PM]



MEMORANDUM OF UNDERSTANDING CONTRACT AMENDMENT BETWEEN THE
CITY OF SAGINAW AND THE SAGINAW COUNTY LAND BANK AUTHORITY

THIS AMENDMENT entered into this 19th day of December, 2011, by and
between the City of Saginaw, a Michigan municipal corporation, 1315 South
Washington Avenue, Saginaw, Michigan 48601 (hereinafter referred to as “CITY") and
the Saginaw County Land Bank Authority, 111 South Michigan Avenue, Saginaw,
Michigan 48602, (hereinafter referred to as "LAND BANK AUTHORITY").

The parties mutually agree as follows:

WHEREAS, on September 26, 2011, the Saginaw City Council approved the
Memorandum of Understanding ("MOU") between the CITY and LAND BANK
AUTHORITY. The MOU set forth the responsibilities of the parties with regard to
property acquisiton and rehabilitation of Neighborhood Stabilization Program 2
("NSP 2°) properties;

WHEREAS, since the approval of the original MOU, there has been changes to
some roles and/or responsibilities; and

WHEREAS, the Michigan State Housing Development Authorily requested that
the parties amend the MOU to include the additional responsibilities and the allocation
of Program Income.

NOW THEREFORE, the parties hereto agree as follows:

1.  Atticle 2 — Property Locatlon, is amended to state the parties agree that all
NSP 2 properties acquired for infill housing will be located in either the
Cathedral District or Covenant District.

2. Artcle 4 — Property Rehabilitation, is amended to state the parties agree
that the CITY is solely responsible for new construction and the
rehabilitation of NSP 2 properties acquired by the LAND BANK
AUTHORITY. The CITY'S responsibilities include, but are not limited to,
hiring the contractors, overseeing construction and paying for the
rehabilitation activities. The LAND BANK AUTHORITY will assist in paying
for a portion of the new construction and rehabilitation activities. However,
the CITY Is responsible for administering the process. :

3. Atticle 5 — Property Ownership, is amended to state the parties agree that
the LAND BANK AUTHORITY will maintain ownership of all NSP 2
properties purchased for rehabilitation and/or new construction from the
time of acquisition, during rehabilitation and at the time of closing.
Ownership will transfer from the LAND BANK AUTHORITY to the new
owner. However, the property located at 505 Millard is an exception and
ownership has been transferred from the LAND BANK AUTHORITY to the
CITY pursuant to a deed dated August 4, 2011,

4.  Article 6 — Property Insurance, is amended to state that the partties agree
that the LAND BANK AUTHORITY will maintain property insurance on all
NSP 2 homes deslignated for rehabilitation and/or new construction, from
the time of acquisition until the property is transferred to the new owner.
Once the property is transferred to the new owner, it is the LAND BANK

1 EXHIBIT

B
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AUTHORITY'S responsibility to contact the insurance company and cancel
insurance coverage on the property.

5. Article 11 — Notices, is amended to state that all notices regarding this
MOU must be sent to the following persons at the CITY and LAND BANK

AUTHORITY:

CITY: Director
Department of Development
1315 S. Washington Ave,
Saginaw, Ml 48601
(989) 759-1542

SAGINAW COUNTY LAND:

BANK AUTHORITY: Chairperson

Treasurer's Office

111 South Michigan Ave.
Saginaw, Ml 48602
(989) 790-5225

6. Article 12 — Llaison, is amended to state that the Director of Development
will act as liaison for the CITY. The Chairperson will act as liaison for the
LAND BANK AUTHORITY.

7. Article 18 — Demolition, is a new provision that states the parties agree
that the CITY is solely responsible for the demolition of NSP 2 properties
acquired by the LAND BANK AUTHORITY and pursuant to the CITY’S
Dangerous Building Ordinance. The CITY'S responsibilities include, but
are not limited to, hiring the contractors, overseeing demolition work and
paying for demolition activities. The LAND BANK AUTHORITY will assist
in paying for a portion of the demolition activities. However, the CITY is
responsible for administering the process.

8. Article 19 — Allocation of Program Income, is a new provision that states
that all program income from property sales will be receipted to the CITY’S
NSP 2 grant. All program income from vacant side lot sales will be
receipted to the LAND BANK AUTHORITY’S NSP 2 grant.

9. That all terms of the original MOU will remain the same.

IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be
signed by its authorized representatives as of the day and year first above written.

SAGINAW COUNTY LAND BANK CITY OF SAGINAW, a Michigan
AUTHORITY municipal corporation

Lo s

By: Barbaral. Mauso%
Its:  Chairperson

Odaff Thoins, Jr.
Dept. of Development Director

By:
its:

\malNSP2Assignments\agreements\memorandumofunderstanding\amendmont
2
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REQUEST FOR SEALED BID PROPOSAL

CITY OF SAGINAW - PURCHASING OFFICE DATE: MAY 24 2010
RM #105, CITY HALL PAGE 1 OF 16 PAGES
1315 8. WASHINGTON AVENUE

- SAGINAW, MICHIGAN 48601

(989) 759-1483
BIDS DUE: JUNE 8, 2010 @ 3:00 PM
MARK ENVELOPE SEALED BID: #P842 -10

BIDS MUST BE RECEIVED IN THE PURCHASING OFFICE PRIOR TO 3:00 P.M. ON THE BID
OPENING DATE. ELEASE_NQIEJHE_EUBQHASING.QEELQEMMQLQSES.AIADD_EM

The bidder hereby offers to furnish the
goods and/or services described and for the prices named, as follows: ’

—-——.——---------——--.—-—-—a—--—-—.-.-----.—-------—-—----——.-———---——----------—-—o---n

THE CITY OF SAGINAW IS SOLICITING SEALED PROPOSALS FOR BUILDING DEMOLITIONS
WITH SPECIFICATIONS AS FOLLOWS:

NQTE: WE DO NOT AGEEPT SEALED BIDS VIA FAX OR EMAIL. A HARD COPY QF THIS
DOCUMENT IS AVAILABLE ON THE CITY OF SAGINAW WEB SITE,
micom. (CLICK ON “QUICK LINKS", THEN PURCHASING) YQU CAN REFER TO THIS
SITE FOR INFORMATION ON QUR FUTURE BID REQUIREMENTS AND BID RESULTS.

IF YOU RECEIVE A BIR COPY FROM OUR WEB SITE, YOU CAN ALSQ COMPLETE A
COPY OF QUR “VENDQR COMPLIANCE FORM® AND RETURN IT TO US QR CONTACT

QUR PURCHASING OFFICE SO YOU CAN BE FORMALLY ADDED TQO THE
RESPECTIVE BIDDERS LIST. (289) 7591430

ALSO:  IT IS VERY IMPORTANT THAT YOU PROVIDE AN E-MAIL ADDRESS AS THIS IS HOW
YOU WILL BE NOTIFIED QF FUTURE BID OPPQRTUNITIES.

EXHIBIT

C
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YEAR ONE COSTS

ITEM | DESCRIPTION COST | UNIT

1 Demolish structure in the City of Saginaw by building Per
volume at a cost of: ' CUFT
Prices to include plugging of sewer, termination of
utilities as needed and proper removal and disposal 0. “75
of debris from site per specifications.

2. Foundation Removal which includes removal of Per
crawlspace or basement walls, footings, and concrete ] , § ;{ CU.FT.
floors in these spaces, by volume at a cost of:

Abestos Containing Material (ACM) removal '
3 Transite Siding O Per
.90 | sa.FT.
4 ACM Floor Tile/Linoleum Per
0.0 |saFT.
5 Windows w/ ACM Caulking 32 Per
. .00 | window _

6 ACM Pipe Insulation 3.9 |Perl.Ft

7 Duct Insulation ,3'353 Per L. Ft.

8 Duct Tape .59 | Perl. Ft.

9 Pipe Joint Insulation ip.0o | Per Fitting |

10 Drywall ] ,_,3 gg -

11 Hard Plaster l ?3 Per

. ‘1) |1SQFT

12 Granular Attic Insulation S él Per

. CU.FT.

13 Tree Removal 12° — 18” Diameter 200.00 | Per Tree

14 Tree Removal Over 18" 4p®, 60 | Per Tree

15 Debris Removal (Only for additional debris above that 9\5 D Per
created by the structure itself) D CU.YD.

16 Slab on Grade Concrete Removal O (0 { Per

. . SQ.FT.
17 Curb Replacement per City Engineering 7 00 Per L.FT.
Specifications l .
18 Lot Grading and Seeding Per
SQ.FT.

010 |**

19 | Concrete Replacement 3 7{ Per
. SQ.FT.

PAGE 2 of 16
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YEAR 2 COSTS

ITEM | DESCRIPTION COST | UNIT

1 Demolish structure in the City of Saginaw by building Per
volume at a cost of: CUFT
Prices to include plugging of sewer, termination of 5
utilities as needed and proper removal and disposal O. 127
of debris from site per specifications.

2. Foundation Removal which includes removal of Per
crawlspace or basement walls, footings, and concrete l‘g 7 CU.FT.
floors in these spaces, by volume at a cost of:

Abestos Containing Material (ACM) removal
3 Transite Siding | 0 90 Per
. SQ.FT.
4 ACM Floor Tile/Linoleum a ‘70 Per
. SQ.FT.
5 Windows w/ ACM Caulking 32 o, Per
. Window

6 ACM Pipe Insulation 3.s¢ |Perl. Ft

7 Duct [nsulation R.5% | Perl. Ft

8 Duct Tape 3.5% |Perl. Ft

9 Pipe Joint insulation [6.60 | Per Fitting |

10 | Drywall (Y3 gg -

11 Hard Plaster l ,.’3 Pel: '

. SQ.FT

12 Granular Attic Insulation 5 é: I Per

. CU.FT.

13 Tree Removal 12° — 18" Diameter 00,00 | Per Tree

14 Tree Removal Over 18" 4 00,60 | Per Tree

15 Debris Removal (Only for additional debris above that |. 5 Per
created by the structure itself) rg . 60 CU.YD.

16 Slab on Grade Concrete Removal o 7 5 Per

‘ SQ.FT.

17 Curb Replacement per City Engineering o Per L.FT.

. Specifications ' 7« o
18 | Lot Grading and Seeding 0 ‘ D Per
‘ SQ.FT.
19 Concrete Replacement 3 75 Per
. . SQ.FT.

PAGE 3 of 16
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SCOPE OF CONTRACTED SERVICES

The City of Saginaw will award work to the highest qualified contractor with the lowest accepted and
approved bids. Contractors will be required to honor their bids for a period of two years with the City
having the option of extending the period for an additional year provided that there are no changes in
costs in the second year pricing.

The City of Saginaw shall award work in the following manner: Contractors shall be placed on a list
with the contractor entering the lowest best bid receiving the first chance for work, second lowest best
bid receiving second chance for work and so on. Work shall be awarded to the lowest and best bid
until such time that the contractor cannot meet the volume demands as determined by the City at
which time the City will award work to the second lowest best bid and so on until such time as the
volume demands are met.

-The work shall be performed in a workmanlike manner by a contractor licensed in the State of
Michigan as either a Residential Builder or a Residential Maintenance and Alteration Contractor with
a wrecking endorsement and licensed by the City of Saginaw as a Building Wrecker. A demalition
permit shall be obtained from the Inspections Division before work is started.

BUILDING DEMOLITION
The buildings shall be completely demolished. All products of demolition shall be disposed of in a
landfill or proper recycling area. Evidence of proper disposal shall be provided to the City of Saginaw
with disposal tickets. The contractor shall take care to protect abutting properties, pedestrians,
motorists, and existing improvements which are not to be removed (je. City Side Walks). Itis -
understood that heavy equipment is used in the demolition of these structures and this heavy
equipment must be transported across existing City sidewalks and that damage may occur as a
result. If damage occurs and the contractor can demonstrate that all precautions were taken to
prevent damage to the sidewalks contractor may submit an invoice for the replacement of up to 16
lineal feet of City sidewalks, damages exceeding 16 lineal feet in length shall be the responsibility of
the contractor. Photos of damaged City sidewalks are required per HUD regulations prior to
replacement. Building demolition costs shall be determine by the cost per cubic foot of volume of
each building. This shall include all enclosed living spaces, attics and covered porches. Photos of
damaged City sidewalks are required per HUD regulations prior to replacement.

FOUNDATION REMOVAL
All foundation systems shall be removed completely including crawlspace walls, basement walls,
footings, piers, and basement floors. All materials shall be disposed of in a proper manner either via
a landfill or proper recycling area evidence of which shall be provided to the City of Saginaw upon
request. Upon removal of below grade materials all excavations and cavities in the earth shall be

filled with clean yellow sand or clay materials and covered with a minimum, after compaction, of four

inches organic top soil approved in advance by the Chief Inspector. The contractor shall guarantee
all fill materials against excessive settlement for a period of one year. All structures with below grade
spaces are eligible for these charges. All utilities shall be terminated and/or plugged in accordance
with the applicable rules, codes and standard practices and inspections of the capping or plugging of
any utilities shall be inspected by the City of Saginaw Inspections Division prior to backfilling or
covering. Calculations for these charges shall be based on the area from the average grade around
the structure to the bottom of the basement or crawlspace floor. Basement or crawlspace area which
is above grade shall be calculated based on the building demolition (Item #1 Pricing).
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ACM REMOVAL ITEM #3 - ITEM #12
This work shall be performed in a workman like manner by a contractor and workers licensed and
accredited in accordance with state and federal laws and regulations. All NESHAP regulations shall
be strictly adhered to. All workers shall have completed the required accreditation or the Contractor
must possess a license as an asbestos abatement contractor. Proof of such accreditation or license
shall be submitted prior to award of contract.

The work includes the removal and disposal of all regulated asbestos containing materials prior to
building demolition. The Contractor shall furnish all labor, materials, services, insurance fees,
equipment, and disposal necessary for the complete removal of all regulated asbestos containing
materials located at the site. The contractor shall at all times and for all aspects of the work perform
in and maintain complete compliance with all applicable federal, state, and local regulations, policies,
and guidelines. Evidence of proper disposal shall be submitted to the City per NESHAP.

Initial determination of the presence of and the amounts of asbestos within the site shall be the
responsibility of the City of Saginaw. The initial survey will be an approximation. The contractor shall
inspect the site and verify the amounts of asbestos removal work required with the Inspection Division
prior to the commencement of any work. IF DURING THE ACTUAL REMOVAL THE
CONTRACTOR DISCOVERS SIGNIFICANTLY HIGHER AMOUNTS OF ACM, THE CONTRACTOR
SHALL IMMEDIATELY NOTIFY THE INSPECTION DIVISION FOR VERIFICATION. ONCE
AGREEMENT IS REACHED ON QUANTITIES THE ABATEMENT MAY CONTINUE.

When required by law, the Contractor shall be responsible to prepare and submit to the appropriate
agencies of the State of Michigan a notification of intent to remove/demolish using the current version
of the State of Michigan approved form. The Contractor shall make all other notifications and reports
required by applicable laws, regulations, policies and guidelines. Copies of all notifications shall be
submitted to the City of Saginaw Inspections Division. The contractor is responsible for any and all
state asbestos project fees.

The Contractor shall adhere to the following work procedures, when appropriate:

1. The contractor shall use the wet method of asbestos removal.

2, The contractor shall adhere to all state and federal requirements for workers,
equipment, cleaning and decontamination.

3. The contractor shall place all ACM in appropriate containers with required labeling.

4. The contractor shall transport all ACM in labeled and approved containers to pre-
designated disposal sites in accordance with the requirements of the Michigan
Department of Environmental Quality or it equivalent.

5. When required by law, all workers shall wear approved protective clothing and
respirators.

6. When required, the contractor shall complete a post-abatement air monitoring check as
required by state and federal laws.

7. The contractor is responsible for assuring the site Is clean and free of contaminates
following the removal of asbestos materials.
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TREE REMOVAL ITEM #13 AND ITEM #14

" In some cases the contractor may be directed to remove trees that are existing on the site. Tree
removal shall include the removal of all limbs, trunk, and stump and shall also include the filling of any
hole left from excavating the stump. Disposal of all materials shall be as required by any state or local

laws governing such disposal.

DEBRIS REMOVAL ITEM #15

In some cases additional debris may be present of the site. Additional debris removal costs will be
calculation on a per cubic yard basis. If the contractor encounters significant additional debris they
shall notify the Inspections Division immediately. City Inspections will document the additional debris
and determine the appropriate costs. UNDER NO CIRCUMSTANCES SHALL ADDITIONAL
DEBRIS REMOVAL BE PAID FOR IF THE CITY INSPECTIONS DIVISION IS NOT CONTACTED
AND THE EXISTENCE OF THE MATERIALS DOCUMENTED PRIOR TO ITS REMOVAL.

CONCRETE SLAB REMOVAL ITEM #16

All concrete slabs on grade shall be removed from the site including but not limited to patios,
driveways, drive approaches, private side walks and any other slabs located on the site. All areas
where concrete is removed shall be restored such that the lot is level. Cost for this item shall be
determined on a per square foot basis which shall include all of the above listed work.

CURB REPLACEMENT ITEM #17

In cases where a driveway approach is removed the Contractor shall replace the area of curb cut out
for the driveway. This work shall be completed in accordance with the City of Saginaw Engineering
Department Rules and Regulations for curb replacement. Cost for this work shall be calculated on

cost per lineal foot basis.
LOT GRADING AND SEEDING ITEM #18

In some cases the contractor may be directed by the City of Saginaw to prepare the site for the
application of grass seed and apply seed. The site shall be graded smooth and seed applied using
the hydroseed method of application. Application shall be made in accordance with the seed
suppliers recommendations. Grass seed shall be of a type that does not grow more than six inches
in height and shall be acceptable to the City for this application. The cost of this service shall be
determined on a cost per square foot basis.

CONCRETE REPLACEMENT ITEM #19

This item shall include the removal and replacement of any concrete flat work as directed by the City.
The purpose of this item is only to remove and replace any concrete that is damaged as a result of
the demolition process such as the access point with heavy equipment that damages or cracks a city
sidewalk. Contractor shall take all precautions to avoid excessive damages to sidewalks and a
maximum of sixteen lineal feet of City sidewalk replacement per address with be authorized under

this item.
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BASIS FOR DETERMINING THE LOWEST AND BEST BID

The City of Saginaw will evaluate the bids based on the following criteria and scoring method. Each
contractor shall submit a per unit costs for each item as identified in the tables above. In addition
each contractor shall demonstrate its experience in the demolition field and its capacity to complete
large scale demolition projects. Each category will be scored in the following manner.

ITEM DESCRIPTION POINTS

1 Building Demuolition 50

2 Foundation Removal 20

Abestos Containing Material (ACM)
removal

Transite Siding

ACM Floor Tile

Windows w/ ACM Caulking

ACM Pipe Insulation

Duct Insulation

Duct Tape

Pipe Joint Insulation

Hard Plaster

Granular Attic Insulation
Tree Removal 12" — 18" Diameter
Tree Removal Over 18

o jonjor = |= = jOh O[O0 (OO O [On

3
4
5
6
7
8
9
10 Drywall
11
12
13
14
16

Debris Removal (Only for additional debris
above that created by the structure itself)
16 Slab on Grade Concrete Removal

17 | Curb Replacement per City Engineering
Specifications

18 | Lot Grading and Seeding 4

.
Wio

19 Concrete Replacement 5
20 Experience and Capacity 20

Total Possible Points 160
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ADDITIONAL REQUIRMENTS

Insurance and Licenses:

Acceptable proof of the following shall be furnished and on file in the purchasing office prior to bid

opening:

1.

Worker's Compensation Insurance: All employees of the Contractor and sub-
contractors engaging in the performance of work shall be covered by worker’s
compensation insurance in accordance with the Worker's Compensation Act.
Contractor's Public Liability and Property Damage: The contractor shall procure and
shall maintain during the life of this contract, Public Liability Coverage Insurance per
oceurrence in an amount not less than $300,000 for injuries, including accidental death,
to each person; and subject to the same limit for each person, in an amount not less
than $300,000 on account of each accident or a combined single limit of not less than
$300,000. This insurance must be secured from surplus lines carriers listed by the
State as “admitted carriers” or “non-admitted approved carriers”.

Automobile Liability Coverage: The contractor shall procure and shall maintain during
the life of this contract, Automobile Liability Coverage Insurance in an amount not less
than $300,000 per occurrence.

Other considerations:

1.

N

2

o0 =l

General liability insurance with the above listed or higher limits. Insurance binders are
not acceptable proof of insurance and will not be accepted.

A description of operations to clearly show that the coverage is for the type of demolition

work to be performed.

A notation naming the City of Saginaw as an additional insured

A notation that the deductible for this insurance does not exceed $1000.00.

A current, valid City of Saginaw building wrecker's license

A current Residential Builder's License or Residential Maintenance and Alteration
contractors license with a wrecking endorsement issued by the State of Michigan.
A copy of your asbestos removal certification ‘

Proper certification of compliance with the City of Saginaw's Contract Compliance

Ordinance.
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TITLE 24
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
CHAPTER 1 SUBCHAPTER B
PART 135
SECTION 3 CLAUSE (135.20)

A‘

work to be performed under this contract is on a project assisted under a program providing
direct financial assistance from the Department of Housing and Urban Development and is
subject to the requirements of Section 3 of the Housing and Urban Development Act of 1968
as amended, 12 U.S.C. 1701u. Section 3 requires that to the greatest extent feasible,
opportunities for training and employment be given to lower income residents of the project
area and contracts for work in connection with the project area and contracts for work in
connection with the project be awarded to business concerns which are located in, or owned,
in substantial part by persons residing in the area of the project.

B.

parties fo this contract will comply with the provisions of said Section 3 and the regulations
issued pursuant thereto by the Secretary of Housing and Urban Development set forth in CFR,
Chapter1, Subchapter B, Part 135, and all applicable rules and orders of the Department
issued thereunder prior to the execution of this contract. The parties to this contract certify
and agree that they are under no contractual or other disability which would prevent them
from complying with these requirements.

C.

Contractor will send to each labor organization or representative of workers with which he has
a collective bargaining agreement or other contract or understanding, if any, a notice advising
the said labor organization or workers, representative of his commitments under this Section
3 Clause and shall post copies of the notice in conspicuous place available to employees and
applicants for employment or training.

D.
Contractor will include this Section 3 Clause in every subcontract for work in connection with
the project and will at the direction of the applicant for or recipient of federal financial
assistance, take appropriate action pursuant to the subcontract upon a finding that the
subcontractor is in violation of regulations issued by the Secretary of Housing and Urban
Development, 24 CFR Chapter [, Subchapter B, Part 135. The contractor will not subcontract
with any subcontracting where it has notice or knowledge that the letter has been found in
violation of regulation under 24 CFR Chapter I, Subchapter B, Part 135 and will not let any
subcontract unless the subcontractor has first provided it with a preliminary statement of
ability to comply with the requirements of these regulations.

E

Compliance with the provisions of Section 3, the regulations set forth in 24 CFR Chapter |,
Subchapter B, Part 135, and all applicable rules and orders of the Department issued
thereunder prior to the execution of the contract, shall be a condition of the Federal financial
assistance provided to the project, binding upon the applicant or recipient for such
assistance, its successors and assigns. Failure to fulfill these requirements shall subject the

-
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applicant or recipient, its contractors and subcontractors, its successors, and assigns to
those sanctions specified by the grant or loan agreement or contract through which federal
assistance is provided, and to such sanctions as are specified by CFR Chapter I, Subchapter

B, Part 135.

*E

1. Before submitting your bid, check our web-site bid copy to make sure there are
no description, quantity or Addendums changes. (Go to www.saginaw-mi.com,
click on “quick link” box and go to “Purchasing”).

2. Assuming they are permitted, if you're submitting an alternate(s) bid the

pricing must be listed on page __ of this form and labeled as such.
All support information should also be attached and labeled Alternate

.#1, #2, #3, etc.

Is your bid signed by an authorized representative of your company?

Have you provided the Terms & Delivery information requested?

Is the OUTSIDE of your ENVELOPE propetly labeled with the bid number?

Are you submitting your original bid plus £ i

If your bid is over $100,000.00 do you have a Bid Bond, Certified Bank

Check or Money Order enclosed?

a. Multiple year bids must be added together to get your total.

b. If submitting an alternate proposal along with your original bid, only
one (1) of the above mentioned items is required.

P

REPeIr %

NOTE: An original Bid Bond, Certified Check, Bank Money Order or Cashier's Check in the
. amount of three percent (3%) of the total amount bid must be submitted with any bid in
excess of $100,000. Facsimiles or copies of bid bond will not be accepted and bid

will be disqualified if submitted.

PAYMENT TERMS:_A/2 7~ 30 DAYS DELIVERY: __| O DAYVS
FOB:  CITY OF SAGINAW

SAGINAW, M1 48601

AS PART OF THE CONSIDERATION FOR THIS BID, THE UNDERSIGNED DOES HEREBY AGREE
TO HAVE WITHHELD FROM ANY PAYMENT DUE THEM, ANY AMOUNTS OWED FOR TAXES,
FEES OR OTHER CHARGES DUE THE CITY OF SAGINAW.

PER SECTION 14 OF THE CITY OF SAGINAW UNIFORM INCOME TAX ORDINANCE, THE TAX
PERCENTAGE IS 1.5% ON INCOME EARNED FROM THE CITY. THE TAX SHALL APPLY ON THE
TAXABLE NET PROFITS OF A CORPORATION DOING BUSINESS WITH THE CITY, BEING LEVIED
ON SUCH PART OF THE TAXABLE NET PROFITS AS IS EARNED BY THE CORPORATION AS A
RESULT OF WORK DONE, SERVICES RENDERED AND OTHER BUSINESS ACTIVITIES
CONDUCTED WITH THE CITY, AS DETERMINED IN ACCORDANCE WITH THIS ORDINANCE.
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ADDITIONAL BIDDER REQUIREMENTS:
INDEMNITY AND INSURANCE REQUIREMENTS
INDEMNITY:

The Contractor shall indemnify and save harmless the City of Saginaw, its officers and employees of
and from all loss or damage caused to any person or property by reason of any carelessness or
negligence in the doing or making of the work specified herein, and by reason of failure fo pay all
persons who shall supply said Contractor with materials, provisions and supplies for the performance
and completion of said contract, and to promptly pay all just debts, dues and demands incurred in the
completion of this contract, or of whatsoever other kind or nature, which shall be caused by delay or
failure in the performance and completion of this cantract, and further to indemnify and save harmless
of and from all suits and actions the City of Saginaw, its officers and employees, on account of any
injuries or damages sustained by any person or persons by reason of any act, or omission or
negligence, or by the use of improper or defective material on the part of said Contractor in the
performance of any part of this contract, and further to indemnify and protect any and all demands, fees
or royalties for any patented invention, materials, articles, methods, arrangements or process of
manufacture or any infringements thereon, that may be used on or be in any manner connected with
the construction, erection or maintenance of the work, material, or any part thereof, embraced in this

contract

During the lifé of the contract, the Contractor shall effect and maintain the following types of insurance:

Comprehensive General Liability, including contractual liability with
combined single-limit coverage of at least $500,000 naming the City of
Saginaw as additional insured.

Automobile Liability

Worker's Disability Insurance
Such insurance shall be carried by financially responsible companies, licensed in the State of Michigan,
and satisfactory to the City. The Confractor shall submit to the City for review and approval certificates

of insurance for the above required coverage’s. The certificate of insurance shall provide at least 30-
days written notice to the City of any changes in the policy and any cancellation or termination thereof.

BIDDER REQUIREMENTS:
1. EACH.PROPOSAL SHALL BE GOOD FOR 120 DAYS FROM THE BID OPENING DATE.

2. EACH BIDDER SHALL INCLUDE ONE (1) ADDITIONAL COPY OF YOUR PROPOSAL “MARKED -

CcoPY™.

3. EACH BIDDERS ENVELOPE, FEDEX BOXLETTER, UPS BOXLETTER OR ANY OTHER

METHOD OF SEALED DELIVERY MUST HAVE_THE BID NUMBER ON THE OUTSIDE OF THE
CONTAINER. UNMARKED BIDS WILL BE DISQUALIFIED AND RETURNED UNOPENED!

4. ALL BIDS OVER $100,000.00 MUST INCLUDE A BID BOND, CERTIFIED BANK CHECK OR MONEY

ORDER. IF AGREEMENT IS FOR MULTIPLE YEARS, EACH YEAR SHOULD BE ADDED FOR YOUR
TOTAL. (SEE ‘SEALED BID INSTRUCTIONS" PAGF)
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5. EACH CITY OF SAGINAW DEPARTMENT SHALL BE VIEWED AS A SEPARATE ACCOUNT (NOT A
BLANKET ACCOUNT) WITH THE RESPECTIVE SUCCESSFUL BIDDER(S).

6. WHEN A BRAND IS IDENTIFIED, OR WHEN A SPECIFIC METHOD OR PROCESS IS REQUESTED,
YOU MAY QUOTE AN EQUAL. YOU MUST IDENTIFY THE BRAND, MODEL, PART NUMBER, ETC.,,
METHOD OR PROCESS AND ENCLOSE LITERATURE VERIFYING EQUAL (WHEN

APPLICABLE). CITY PERSONNEL RETAIN THE RIGHT TO DETERMINE EQUALS. IE_THE ITEM(S)
"NO_ SUBSTITUTES,” NO SURSTITUTES Wil BE ACCEPTED.

STATES "NO

7. ALL SHIPPING AND HANDLING CHARGES & ALL COST ASSOCIATED WITH THE . DELIVERY,
INSTALLATION AND/OR COMPLETION OF THE PRODUCT OR SERVICE REQUESTED MUST BE
INCLUDED IN YOUR BID PRICE, INCLUDING BUT NOT LIMITED TO ANY TITLES, FEES, AND
TRANSFER COST. ALL VEHICLES PURCHASED BY THE CITY SHALL BE TITLED TO “CITY OF
SAGINAW'. PLEASE CONSULT WITH THE PURCHASING OFFICE FOR TITLE AND LICENSE PLATE
UNLESS OTHER WISE NOTED, YOUR BID PRICING

INSTRUCTIONS. WHERE APPLICABLE AND
N I\ AN a5 n N H O

8. IN THE EVENT THE SUCCESSFUL BIDDER USES A THIRD PARTY COMPANY TO PROVIDE THE
GOODS AND/OR SERVICES REQUESTED, THE SUCCESSFUL BIDDER MUST NOTIFY THE
PURCHASING OFFICE BEFORE SAID GOODS ARE SHIPPED AND/OR SERVICES ARE PROVIDED.
THE SUCCESSFUL BIDDER SHALL BE SOLELY RESPONSIBLE FOR PAYMENT TO THE THIRD

PARTY COMPANY.
9. THE ITEMS ON THIS BID MAY BE REQUESTED ON AN AS NEEDED BASIS AS APPLICABLE.

10. ALL BIDS MUST BE RETURNED TO THE PURCHASING OFFICE AT 1315 S. WASHINGTON,
SAGINAW, M!I 48601, BY THE PREVIOUSLY STATED DUE DATE. PLEASE NOTE: THE
PURCHASING OFFICE_NOW CLOSES AT 4:00 P.M. DAILY. AS SUCH, BIDS HAND-

DELIVERED PRIOR TO THE ABOVE MENTIONED DEADLINE MUST BE RECEIVED BEFORE

IHE OFFICE CLOSES, .

THE SUCCESSFUL BIDDER WILL CONFORM TO ALL SPECIFICATIONS & REQUIREMENTS

WHICH ARE ATTACHED AND INCORPORATED AS PART OF THIS BID. THE CITY RESERVES

THE RIGHT TO ACCEPT OR REJECT ANY AND ALL BIDS, OR PARTS THEREOF, AND TO

WAIVE ANY IRREGULARITIES IN THE BID EXCEPT THOSE SPECIFICALLY MENTIONED IN THE

SEALED BID INSTRUCTIONS.

By signature, the bidder acknowledges that the signer has complete authority to execute the bid
on behalf of the bidder and that the bid is genuine and not collusive in any manner; and that no
other bidders were improperly induced to refrain from bidding or induced to submit a sham bid;
and that the bidder agrees to have withheld from any payment due them, any amounts owed for
taxes or other charges due the City of Saginaw; and that successful bidders are subject to
mandatory City of Saginaw income tax withholdings.

COMPANY: RowoE RRoTHERS FXCAVATML  TRL.
DATE: =% Qo4 On NnA ~
SIGNATURE: (INK) ?%ujéi&z W AAY I 2L
PRINTED NAME BlICHARD A. RoroE

TITLE: PRES|IDENT
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ADDRESS: (240 A. ovier DRIVE
' SLINEW , MT 4R601
TELEPHONE#: 94€4 7253 0294
FAX # 999 7583 Aol
EMAIL: brian . rohde © phdebthes. comVERY IMPORTANTI I 1

IF THIS BID PROPOSAL IS SELECTED AS THE LOWEST AND BEST OFFER, IT WILL BE
ACCEPTED IN THE FOLLOWING MANNER:

1) THE CITY COUNCIL WILL APPROVE THIS BID PROPOSAL AT A REGULARLY
SCHEDULED OR SPECIAL MEETING.

2) THE CITY'S PURCHASING OFFICER WILL SIGN THIS BID PROPOSAL ON BEHALF OF THE

CITY. THE BID PROPOSAL SHALL THEN CONSTITUTE A WRITTEN CONTRACT
BETWEEN THE PARTIES.

3) FOR ADMINISTRATIVE PURPOSES, THE CITY WILL ALSO ISSUE A SEQUENTIALLY
NUMBERED PURCHASE ORDER. '

CITY OF Zﬂ‘ljivmwgmﬁon
BY: DATE: 7’/ 3-/0

' (PU/RCHASING OFFICER)

Wd /G:92:8 /T0Z/T/9 DSIN'Ad a3AIFD3Y

m——— — — -

1315 S. WASHINGTON
AGINAW, MICHIGAN 48601

TELEPHONE: (989) 759-1430
FACSIMILE:  (989) 759-1498

THE PURCHASE ORDER CONTRACTMWRITTEN CONTRACT CANNOT BE INCREASED OVER
10% OF THE TOTAL PURCHASE ORDER UP TO FIFTY THOUSAND G0/100 ($50,000.00)
DOLLARS WITHOUT THE PRIOR APPROVAL OF CITY COUNCIL.

THIS OFFER IS ACCEPTED BY THE ISSUANCE OF A PURCHASE ORDER SIGNED BY THE CITY
PURCHASING OFFICER FOR ALL OR ANY PORTION OF THIS BID AND SHALL CONSTITUTE A
CONTRACT BETWEEN THE PARTIES.

ALL INVOICES MUST BE SUBMITTED WITHIN SIXTY (60) DAYS FROM THE TIME OF DELIVERY
OF GOODS OR SERVICES OR THE COMPLETION OF PROJECTS. INVOICES MUST MAKE
REFERENCE TO A VALID PURCHASE ORDER NUMBER IN ORDER TO BE PAID. ALL INVOICES
THAT DO NOT REFERENCE A VALID PURCHASE ORDER NUMBER WILL, BE RETURNED TO THE
ORIGINAL SOURCE.



Client#: 11807

ACORD. - CERTIFILATE OF LIABILITY INS U ANCE. | “umoraois -
LY AND CONFERS NO RIGHTS UPON THE:CERTIFICAT! E HOLDER:THIS

RPYSR

bl anhsmdeiavihhaubd R
IMPORTANT: if the certificate holder Is an ADDITIONAL INSURED,

certificate holder in lleu of such endorsement(s).

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ON
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND,
BELQW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE

REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER, . : ot
the policy(les) must be endorsed. If SUBROGATION IS..WAIVED,-subIect to

the terms and conditions of the policy, certain policles may require an endorsement. A statement on

EXTEND OR ALTER THE COVERAGE AFEORDED. BY. THE POLICIES : --

1SSUING INSURER(S), AUTHORIZED' * ..

this ceitificate does not cohfer rights to the

PRODUCER .
Saginaw Bay Underwriters - e e e

Commercial Lines ”
1258 S. Washington P.O.Box 1928
Saginaw, Ml 48605

CONTACT

[ NARE: ~ :

PHONE " 989.762-8600. .~ =~ - '+ IR
ADDRESS: .
CUSTOMER D &:

INSURER(S) AFFCRDING COVERAGE NAICH

msurerA: Cincinnati Ins. Co.

[HSURED
Rohde Brothers Excavating, Inc. wsurers: ABC Ml. Self-ins’d Workers Comp
4240 N. Outer Drive \nsurer ¢ : ChubbjiPacific Ins. Group
P.O. Box 14979 p—
Saginaw, M 48601-0979 —
| NSURERE:
. INSURERF ¢
COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INS
INDICATED. NOTWITHSTANDING ANY REQUIREM
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN,

URANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
ENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
“THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,

EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED 8Y PAID CLAIMS.

INSR DL BUBR|

LIS

A |

TYPE OF INSURANCE NS POLICY NUMBER
A | GENERALUABILITY EPP0031749 018/01/2010 08!01[2013‘ eacHoccURRENCE  ~ 151,000,000
COMMERCIAL GENERALLIABILITY - A T IV RN . .| PREMISES (En cearence) | $100,000
- ctams-made | X ocour - | 1 () el e MED EXP (Anyone pessen) | $10,000
X| PD.Ded:500 REEPE: P 2 ESESPi A P I persoua:&poviiRy * | 51,000000
N - B I R e ] T - [ememihceReeae 152,000,000
GENLAGGREGATELIMITAPPUESPER: |- - - | .+ [Propucr-comior ass | $2;000,000: * -
poucy | | BES Lt ) . $
UTOMOBILE LIABILITY COoM NGLE LIMIT . -
A [0 Mm"“ﬂ' EBA0028414 [08101/2012{08/01/201 COMBNED SWGLELMT . 00 500 |
] BODILY INJURY (Perperson) | $
|| ALLOWNED AUTOS BODILY INJURY (Pesaccidend) | §
| X| scHEDULED AUTOS PROPERTY DAMAGE
| X| HRED AUTOS (Per acdden) s
| X non-ownED AUTOS $
X| Drive Other Car . $
Al X UMBRELLALIAB | X | occur EPP0031479 P8!01I2010 08/01'2011’EACHO0WRRENOE 5,000,000
EXCESS LIAS CLAIMS-MADE AGGREGATE $5,000,000
|| oesucTiste $
X on_s 0 s
B %ﬂgﬂ, umnmm:&gm - ROHDE2C 05/01/2013|05/01/2014 X I;W;“;“;“";;s [ 1o T
> munvel_—_N-l EL EACH ACCIDENY $500,
(Han;wgﬁ.)! Exclupeo? {m EL DISEASE - EA EMPU $500,000
g&%&ﬁ%ﬁwgpsm ONS below : EL DISEASE - PoLICY b | $500,000
¢ -|Leased & Rented 06659639 -|08!0112012 08/01/2013 $600,000
$1,000 Deductible

* Supplemental Name **
Rohde Brothers Excavating, Inc.
(See Attached Descriptions)

DESCRIPTION OF OPERATIONS / LOCATIONS { VEHICLES (Atiach ACORD 101, Additiona Remarks Schedule, If more space Is required)

CERTIFICATE HOLDER
City of Saginaw City Hall
1315 S Washington Ave

Saginaw, Ml 48601-2599

CANCELLATION

SHOULD ANY OF THE ABOVE DESCRIBED POLIGIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHORIZED REPRESENTATIVE

SE@ a%sa-gzm; !Rcorm CORPORATION. Al rights reserved.

ACORD 25 (2009/09)
#5259862/M259802

4 of2 The ACORD name and logo are registered marks of ACORD

GKR
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Y

Rohde Land Development Company

Rohde Development, LLC

Rohde Environmental Services, Inc

Joseph Rohde Rentals, LLC

Certificate Holder is Additional Insured with respects to the General
Liability.

Project: Demonlition Work to be performed

Rt
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Weather History for Saginaw Browne, MI | Weather Underground

WunderMap Radar
NEXRAD Radar

U.S. Regional Radar
Satellite

All Weather Maps

Weather Alerts

Hurricane & Tropical Cyclones
US Severe Weather Map
Convective Outlook

Wildfires

Preparedness

Dr. Jeff Masters
All Weather Blogs
Recent News Stories

WunderPhotos
Webcams
Videos

Ski & Snow Reports
Marine Weather
Sailing Weather

Maps & Radar
Severe Weather
News & Blogs
Photos & Video
Activities

More

Maps & Radar

Severe Weather

News & Blogs

Photos & Video

Activities

Historical Weather

Climate Change

Personal Weather Station Network
Mobile Apps

Weather API for Developers
Site Map

WunderMap Radar
NEXRAD Radar

U.S. Regional Radar
Satellite

All Weather Maps

Weather Alerts

Hurricane & Tropical Cyclones
US Severe Weather Map
Convective Outlook

Wildfires

Preparedness

Dr. Jeff Masters
All Weather Blogs
Recent News Stories
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tabbies

http://www.wunderground.com/history/airport/ KHY X/2012/9/18/DailyHistory.html?req c...
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Weather History for Saginaw Browne, MI | Weather Underground Page 2 of 10

« WunderPhotos
« Webcams
« Videos

« Ski & Snow Reports
« Marine Weather
» Sailing Weather

Search & Recent Cities

Jo)
F Y-
*

Recent Cities
Saginaw, Ml A

replay

m Microsoft

The Internet of Your Things
starts now. Get the white paper (3)

Weather History for Saginaw Browne, Ml

View Current Weather in Saginaw Browne, Ml
Change the Weather History Date:

September
18
2012

Tuesday, September 18, 2012

« Previous Day
Next Day »

Daily Weekly Monthly Custom

Actual Average (KMBS) Record (KMBS)
Temperature
Mean Temperature 54 °F 60 °F
Max Temperature 64 °F 71°F 84 °F [2007)
Min Temperature 44 °F 50 °F 41°F (1999)
Degree Days
Heating Degree Days 1
Month to date heating degree days
Since 1)uly heating degree days
Cooling Degree Days 0
Month to date cooling degree days
Year to date cooling degree days
Growing Degree Days 4 (Base 50]

http://www.wunderground.com/history/airport/ KHY X/2012/9/18/DailyHistory.html?req c...

<l <

5/11/2014
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Weather History for Saginaw Browne, MI | Weather Underground Page 3 of 10

Actual Average (KMBS) Record (KMBS)
Moisture
Dew Point 46 °F
Average Humidity 73
Maximum Humidity 100
Minimum Humidity 42
Precipitation
Precipitation 0.00 in 0.13in 0.09 in (2010])
Month to date precipitation 2.32
Year to date precipitation 22.84
Snow
Snow 0.00 in - -0
Month to date snowfall
Since 1July snowfall
Since 1 September snowfall
Snow Depth -
Sea Level Pressure
Sea Level Pressure 29.73 in
Wind
Wind Speed 11 mph (NW)
Max Wind Speed 23 mph
Max Gust Speed 32 mph
Visibility 10 miles
Events Rain

Click here for data from the nearest station with official NWS data (KMBS).
T = Trace of Precipitation, MM = Missing Value  Source: NWS Daily Summary

Daily Weather History Graph

http://www.wunderground.com/history/airport/KHY X/2012/9/18/DailyHistory.html?req c... 5/11/2014
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Weather History for Saginaw Browne, MI | Weather Underground

Temperatre  Dew Point  Average HighiLow

PR

P o =1 L0 T D0

mignight1 2 3 4 5 & 7 & % 10 MMnhoon 1 2 3 4 5 B 7T & % 10

hPa

248 — 1013
248 - — 1003
247 - — 1006

— 1016

298 . . d 1002
trticinight 1 2 3 4 5 B F 8 9 10 11 noon 1 2 03 4 5 6 7T & 9 10 N
PR ing Spesd Wind Gust kmh
80 5]
4.0 55
240 47
240 54
14.0 31
1410 23
N 14
4 = §

dhight1 2 3 4 5 & 7 & 8 10 Mwnoon 1T 2 F 4 3 & T & 9 10

[yl

SO0 b iﬂﬂndDir(deg)-.. i I

bt IR PP S B T PR CE AP P R e L L
1500 3" -
ann & —
midhight! 2 3 4 5§ & T & 8 10 Monhoon 1 2 3 4 5 B T & 9 W mew

Certify This Report

= Microsoft

See the Internet of
Great River Medical

Center’s Things.

Learn more (3)

Search for Another Location
Airport:
KHYX

Trip Planner

Page 4 of 10

Search our weather history database for the weather conditions in past years. The results will help you decide how hot, cold, wet,

or windy it might be!
Date:

September

18

http://www.wunderground.com/history/airport/KHY X/2012/9/18/DailyHistory.html?req c... 5/11/2014
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Weather History for Saginaw Browne, MI | Weather Underground Page 5 of 10

replay

B® Microsoft

Transform your

business with

the Internet of

Your Things.

Watch the video ()
Astronomy
Sep. 18, 2012 Rise Set
Actual Time 7:18 AM EDT 7:39 PM EDT
Civil Twilight 6:50 AM EDT 8:07 PM EDT
Nautical Twilight 6:16 AM EDT 8:41 PM EDT
Astronomical Twilight ~ 5:41 AM EDT 9:15 PM EDT
Moon 10:24 AM EDT (9/18)  8:53 PM EDT (9/18)
Length of Visible Light ~ 13h 177m
Length of Day 12h 20m
Waxing Crescent, 9% of the Moon is llluminated

Sep 18 Sep 22 Sep 29 Oct 8 Oct 15
Waxing Crescent First Quarter Full Last Quarter New
Visit Astronomy
rL‘{)L[‘:.'.
R PR
a8 Micosoft — Small changes. Big impact.
' 2 _* ) *
That's the Internet of Royal Caribbean’s Things. Learn more (3)
Hourly Weather History & Observations
Time . . Dew - . Wind Wind Gust . .
(DT Temp. Windchill Point Humidity Pressure Visibility Dir Speed Speed Precip Events Conditions
12:13 . .
AM 62.6 °F - 55.4°F 77% 29.66 in 10.0 mi South 6.9 mph - N/A Clear
12:33 . .
AM 64.4°F - 55.4°F 73% 29.66 in 10.0 mi South 6.9 mph ® N/A Clear
12:53 . .
AM 64.4°F - 57.2 °F 7% 29.65 in 10.0 mi SSW 8.1 mph - N/A Clear
Lﬁ 64.4°F - 57.2 °F 7% 29.64 in 10.0 mi SSW 8.1 mph - N/A Clear
133 gaa0r - 57.2°F  71% 29.65in 10.0mi  WSW 69mph - N/A Mostly
AM Cloudy
1:53 . . o ) . . Scattered
AM 62.6 °F - 57.2°F 82% 29.65 in 10.0 mi WSW 4.6 mph N/A Clouds
62.6 °F - 57.2°F 82% 29.65 in 10.0 mi West 5.8 mph - N/A

http://www.wunderground.com/history/airport/KHY X/2012/9/18/DailyHistory.html?req c... 5/11/2014
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Weather History for Saginaw Browne, MI | Weather Underground

Time
(EDT)

2:13
AM

2:33
AM

2:54
AM

3:34
AM

5:14
AM

5:34
AM

5:49
AM

6:09
AM

6:30
AM

6:50
AM

7:50
AM

8:10
AM

8:30
AM

8:50
AM

9:10
AM

9:31
AM

Temp.

62.6 °F

62.6 °F

60.8 °F

60.8 °F

59.0 °F

57.2 °F

53.6 °F

53.6 °F

51.8 °F

51.8 °F

51.8 °F

51.8 °F

51.8 °F

51.8 °F

51.8 °F

51.8 °F

51.8 °F

51.8 °F

50.0 °F

50.0 °F

51.8 °F

51.8 °F

51.8 °F

Windchill

Dew

Point

55.4 °F

55.4 °F

59.0 °F

59.0 °F

57.2 °F

554 °F

51.8 °F

51.8 °F

51.8 °F

51.8 °F

50.0 °F

50.0 °F

50.0 °F

50.0 °F

50.0 °F

50.0 °F

50.0 °F

48.2 °F

48.2 °F

46.4 °F

48.2 °F

48.2 °F

46.4 °F

Humidity

7%

77%

94%

94%

94%

94%

94%

940/0

100%

100%

94%

94%

94%

940/0

94%

94%

94%

88%

94%

870/0

88%

88%

82%

Pressure

29.65 in

29.64 in

29.64 in

29.64 in

29.64 in

29.65 in

29.65 in

29.66 in

29.66 in

29.66 in

29.66 in

29.67 in

29.67 in

29.67 in

29.68 in

29.68 in

29.68 in

29.69 in

29.69 in

29.69 in

29.70 in

29.70 in

29.70 in

Visibility

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

7.0 mi

7.0 mi

7.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

Wind

Dir

WNW

WNW

WNW

WNW

NW

NW

NNW

NNW

NNW

NW

NNW

NW

NW

NW

NW

NW

NwW

NW

NW

NW

NNW

NNW

NNW

Wind

Speed

6.9 mph

6.9 mph

10.4 mph

5.8 mph

11.5 mph

16.1 mph

17.3 mph

9.2 mph

10.4 mph

11.5 mph

8.1 mph

12.7 mph

11.5 mph

9.2 mph

10.4 mph

10.4 mph

12.7 mph

13.8 mph

11.5 mph

12.7 mph

13.8 mph

16.1 mph

12.7 mph

Gust
Speed

17.3 mph

23.0 mph

20.7 mph

20.7 mph

18.4 mph

17.3 mph

Precip

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

Page 6 of 10

Events

Rain

Rain

Rain

Rain

Rain

Rain

Rain

Rain

Rain

Rain

Rain

http://www.wunderground.com/history/airport/ KHY X/2012/9/18/DailyHistory.html?req c...

Conditions

Mostly
Cloudy

Overcast

Overcast

Light Rain

Light
Drizzle

Overcast

Light Rain

Light Rain

Rain

Rain

Rain

Light Rain

Rain

Light Rain

Light Rain

Light Rain

Overcast

Overcast

Scattered
Clouds

Clear

Clear

Clear

Scattered
Clouds

Scattered
Clouds

5/11/2014
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Weather History for Saginaw Browne, MI | Weather Underground

Time
(EDT)

10:31
AM

10:51
AM

113
PM

1:33
PM

1:53
PM

2:14
PM

2:34
PM

3:14
PM

414
PM

4:34
PM

4:49
PM

5:10
PM

5:30
PM

5:50
PM

Temp.

53.6 °F

53.6 °F

53.6 °F

53.6 °F

55.4 °F

57200

57.2°F

59.0 °F

59.0 °F

60.8 °F

59.0 °F

59.0 °F

59.0 °F

59.0 °F

57.2 °F

57.2 °F

60.8 °F

60.8 °F

60.8 °F

55.4 °F

55.4 °F

57.2 °F

57.2°F

55.4 °F

Windchill

Dew
Point

48.2 °F

46.4 °F

46.4 °F

44.6 °F

44.6 °F

44.6 °F

44.6 °F

44.6 °F

42.8 °F

44.6 °F

42.8 °F

44.6 °F

42.8 °F

42.8 °F

42.8 °F

41.0 °F

41.0 °F

39.2°F

37.4°F

39.2°F

37.4°F

374 °F

37.4 °F

374 °F

Humidity

82%

7%

77%

72%

67%

63%

63%

59%

55%

55%

55%

59%

55%

55%

59%

55%

48%

45%

42%

54%

51%

48%

48%

51%

Pressure

29.71in

29.71in

29.72 in

29.72 in

29.72 in

29.72 in

29.72 in

29.72in

29.72 in

29.72 in

29.72 in

29.72 in

29.72 in

29.72in

29.73 in

29.74 in

29.74 in

29.75in

29.75in

29.78 in

29.78 in

29.79 in

29.79 in

29.80 in

Visibility

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

Wind
Dir
NNW

NNW

NNW

NNW

NNW

NW

NNW

NW

NNW

NW

NW

NW

NW

NW

WNW

WNW

NW

NW

NW

NW

NW

NW

WNW

NW

Wind
Speed

10.4 mph

11.5 mph

12.7 mph

12.7 mph

12.7 mph

16.1 mph

16.1 mph

15.0 mph

16.1 mph

13.8 mph

11.5 mph

13.8 mph

23.0 mph

17.3 mph

20.7 mph

17.3 mph

17.3 mph

17.3 mph

23.0 mph

19.6 mph

17.3 mph

20.7 mph

11.5 mph

13.8 mph

Gust
Speed

18.4 mph

19.6 mph

21.9 mph

18.4 mph

19.6 mph

23.0 mph

19.6 mph

27.6 mph

25.3 mph

24.2 mph

20.7 mph

23.0 mph

27.6 mph

32.2 mph

25.3 mph

18.4 mph

Precip

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A
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Conditions

Mostly
Cloudy

Mostly
Cloudy

Overcast

Mostly
Cloudy

Mostly
Cloudy

Mostly
Cloudy

Overcast

Overcast

Mostly
Cloudy

Mostly
Cloudy

Mostly
Cloudy

Overcast

Mostly
Cloudy

Mostly
Cloudy

Overcast

Overcast

Scattered
Clouds

Mostly
Cloudy

Overcast

Overcast

Overcast

Mostly
Cloudy

Scattered
Clouds

Scattered
Clouds
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Weather History for Saginaw Browne, MI | Weather Underground

[T:;:] Temp.  Windchill
6:50  55.4°F -

PM

DO s36°F -

139 sigoF -

gl ssoF -

531 500°F -

ool 500°F -

o s00°F -

231 agacF -

g}j] 46.4°F  415°F
Lol\f 46.4°F  419°F
o1 asecF  a02°F
2;\112 44.6°F 40.2°F
052 a4.6°F 407°F

Dew
Point

37.4 °F

37.4 °F

35.6 °F

374 °F

37.4 °F

374 °F

35.6 °F

35.6 °F

37.4°F

374 °F

37.4°F

374 °F

39.2°F

Humidity

51%

54%

54%

58%

62%

62%

58%

62%

%

%

76%

76%

81%

Pressure

29.81in

29.82in

29.84 in

29.87 in

29.88 in

29.89 in

29.90 in

29.91in

29.92 in

29.92in

29.93in

29.94 in

29.94 in

Visibility

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

10.0 mi

Show full METARS | METAR FAQ | Comma Delimited File

Maps & Radar

WunderMap
NEXRAD Radar
Weather Maps

Severe Weather

Hurricane & Tropical Cyclones
US Severe Weather Map
Weather Alerts

News & Blogs

Dr. Jeff Masters
Weather Blogs
Recent News Stories

Photos & Videos

WunderPhotos
Webcams

Wind
Dir
WNW

NNW

NW

WNW

WNW

WNW

WNW

WNW

WNW

WNW

West

West

West

Wind
Speed

16.1 mph

18.4 mph

18.4 mph

12.7 mph

15.0 mph

9.2 mph

12.7 mph

11.5 mph

10.4 mph

9.2 mph

8.1 mph

8.1 mph

6.9 mph

Gust
Speed

21.9 mph

25.3 mph

26.5 mph

23.0 mph

18.4 mph
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Precip Events

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

http://www.wunderground.com/history/airport/ KHY X/2012/9/18/DailyHistory.html?req c...

Conditions

Clear

Mostly
Cloudy

Mostly
Cloudy

Overcast

Mostly
Cloudy

Mostly
Cloudy

Mostly
Cloudy

Scattered
Clouds

Clear

Clear

Clear

Clear

Clear
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Weather History for Saginaw Browne, MI | Weather Underground
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STATE OF MICHIGAN

EXHIBIT

H

Cutside Legal Counsel PLC

IN THE CIRCUIT COURT FOR THE COUNTY OF BAGINAW

JONES FAMILY TRUST,

SYLVIA JONES, and

BOBBY JONES
Plaintiffs,

v,

SAGINAW COUNTY LAND BANK
AUTHORITY; CITY OF SAGINAW;
ROHDE BROS. EXCAVATING, INC;
and HARDHAT DOE, an unknown
employee

Defendants

PHILIP L. ELLISON (P74117)

Case No.! 13-019698-NZ-2
Honorable Robert L. Kaczmarek

AFFIDAVIT

GREGORY W. MAIR (P67465)

Qutside Legal Counsel PLC O'Neill, Wallace & Doyle, PC

Attorney for Plaintiffs Attorney for Dis Rhode Bros & City

PO Box 107 PO Box 1966

Hemlock, M1 48626 Saginaw, MI 48605

(989) 642-0055 (989) 790-0960

(888) 398-7003 - fax

pellison@oleple.com L. WILLIAM SMITH (P27029)
Gilbert, Smith and Borrello, PC
Attorney for Defendant Land Bank
721 5. Michigan Ave
Saginaw, MI 48602
(989) 790-2500

AFFIDAVIT OF WAY.TFER MARTLEW
State of Michigan
County of Kalamazoo ) 5

Walter Marxtlew, being duly sworn, states:

1. 1serve as an expert for Plaintiffs in the above-referenced case,

2. Attached is my report which I generated and authored after conducting an
mspection of the home bemg the subject of the lawemt.,

INLD 1C'OZ'0 JTNZ/TIO NCIA AO A A 1IN\


Philip
OLC Exhibit Stamp

Philip
Typewritten Text
H


3. T am incorporating the written portion of the report into this affidavil as if
republished within this affdavit.

[” p—— A ™ IN"\ |

4. If sworn, I could testify competently to the facts contained within this
affidavit and the attached report based upon my personal knowledge.

LA W Mauy 12,2014

Walter Martlew, Affiant Date |

Signed and sworn to before me, this ™\, day of May, 2014 by Walter Marlew.

(o P

AL 1 1 7°N"/A\N"0'"FN 1"/ \N"I"T"™ I\ /I N\r\ 1Al

Motary's Signature: _ e 5
Notary's Nage: _L%Lam_ﬁ,.mffﬂ&aﬂcg._p
Notary publie, __\( [Ny P, . County, State of Michigan
Agtingipn Conuntyof __ 0 Michigan f

My commission oxpires: Y » 1§ » oG




April 3, 2013

Mrs. Sylvia Jones
339 S. Fifth Street
Saginaw, Michigan 48602

sent care of

Mr. Philip Ellison, Esq.
Outside Legal Counsel
4855 State Street, Suite 6A
Saginaw, Michigan 48603

RE: Damage Assessment, 339 S. Fifth Street

Dear Mrs. Jones:

This report is written pursuant to the onsite assessment of the property located at
339 S. Fifth Street, Saginaw, Michigan. The assessment was conducted by Mr. Sam
Hudson and me on Tuesday, April 2, 2013.

At issue is a determination of the extent of damages caused by the demolition of the
structure on an adjacent property, 343 S. Fifth St. During the demolition of this
structure, a portion of the roof and north wall was dislodged and fell in an uncontrolled
manner, striking your residence, the property on which our assessment was conducted.
This event was recorded by a security camera set at the second floor level on the
southeast comer of your house. The camera faces westward to monitor the south wall
elevation of the house, pointing toward the rear of the structure.

To properly conduct the assessment, Sam and | spent time in the house, outside around
its perimeter, and in the crawl space below. Extensive time was spent under the
structure in the crawl space so the condition of hard-to-reach spaces could be duly
noted.

In my initial conversation with you | recall you making comments as follows:

« As aresult of the building strike you were forced to move from your residence; it has
been unoccupied since you moved.

- Following receipt of an excessively high heating bill, you had the gas service turned
off. The structure, thus, went through this past winter unheated.

» The fioor of the first floor front bedroom closet now sags as it never did before; your
concern that the floor could collapse has kept you from entering the space to retrieve
clothing stored there. This concern was reinforced by comments made by a local
building restoration contractor, with whom you spoke.
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- Following the strike, the main floor front bedroom heat registered failed to expel warm
air, even though the furnace was on.

- Plaster cracks have developed, with a portion of plaster falling from the ceiling near
the front entryway.

- Doors that used to close no longer do.

. Throughout the main level, the floor has buckled excessively; it was not in that
condition prior to the strike.

FINDINGS

The floor of the crawlspace is a very moist, organic, loamy soil. Due to the susceptibility
of this type of soil to heave through a freezefthaw cycle, current building codes would
require its removal prior to construction. Such was not the case, however, when the
house was built.

Eoundation

Most of the house is supported on masonry block (CMU) pilasters. With the exception
of the very rear portion of the house, which appears to have a foundation constructed of
brick and mortar, no continuous foundation wall was noted.

Given the age of the house, the pilasters are obviously replacement. CMUs did not
exist at the time the house was built. Interesting, however, it was noted that, in multiple
locations, wood shims sit between the top of the pilasters and the underside of flooring
support girders that rest on them. The shims are identical to wood used elsewhere in
the structure, so they must be part of the original framing. A reasonable conclusion can
be drawn that the pilaster configuration was part of the original construction, and the
original pilasters were later replaced with CMU pilasters.

Out of curiosity | decided to determine the depth of a pilaster. One immediately to the
left of the east entryway to the crawlspace was readily accessible. Excavating down, |
discovered the pilaster starts only about four inches below grade, and rests on the afore
mentioned organic, loamy soil.

The pilaster support methods employed here would never be allowed by current
construction codes. However, the fact that the house has stood for well over 100 years
and structurally is in relatively good condition serves as a testament that this system
worked to provide a firm foundation and sturdy structure.

Main Floor Frami
As noted before, large wooded 6°x8” girders sit atop the pilasters and span between
them. 2°x10” floor joists then sit atop the girders to create the floor framing. The joists
are “notched” onto the girders* and are spaced at 16" on center (nominal). From my
recollection, double 2x10 rim joists run the length of the building. These serve as the
bearing point for the wall framing above.

* “Notching” means the lower portion of the joist that rests on the girder is cut
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out. | believe this was done to increase lateral stability. When done
properly, notching would not diminish the strength of the component.

Hewn 1x12 planks create the subfioor; they may be ship lapped or edge butted. The
underside of the subfloor is visible from below. Standard construction of this era would
then have finished hardwood flooring rest on top of the subfloor. Though not visible, |
believe that is in place.

Wall Construction
Houses of this era typically were built using a method referred to as balloon framing.
This is evidenced in one of the interior building walls where the stud work framing is

exposed.

Balloon framing uses single vertical studs that run the full height of the wall, from its
lowest point up to the underside of the eaves. At the appropriate heights, floor framing
is then lapped and fastened into the side of the wall studs. There were several common
methods used for fastening; that detail is not visible here, but lack of that knowledge is
of no consequence.

Once framed, the exterior of the balloon framed wall was sheathed with 1x (8 / 10/ 12)"
wood slat boards set horizontally. Some gaps were common between planks, but
relative to the board dimensions, the gaps were not significant. Plank ends were
staggered row to row; the entire wall was sheathed in this manner. The exterior finish
surface (shingles, lap siding, brick) would then be applied.

Balloon framed construction is very strong and sturdy: continuous studs top-to-bottom,
with no joints; lateral support in the horizontal plane provided by integrated fioor
framing; lateral support in the vertical plane provided by abutted interior wall framing;
solid fastening using true-dimension nails; and (near) continuous exterior wall
sheathing, all working together as a single unit to create a durable structure. With
framing and sheathing constructed as noted, a lateral force gets distributed across the
entire wall section

Two other points that pertain to the quality of the original construction material used are

pertinent to note:

I. Unlike today, all lumber used in the construction of this house is true to its
dimensional reference. That is to say, a 2x10 measures 2" by 10". Today’s lumber
of the same dimensional reference measures 1 1/2° x 9 1/2".

. The dimensional lumber used in this structure was harvested from “old growth”
forests. (That was all that existed then.) Unlike today, long, straight-grain boards,
free of checks and cracks were readily available. In every regard, the lumber used
in the construction of this structure would be considered premium grade by today’s
standards. It surpasses in quality anything we have readily available.
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ASSESSMENT

In the previous section | described the structural integrity of the house. As proof, even
though the house took a severe wallop from the crashing incident, it is still very sound,
structurally. The south wall of the house still stands true vertically. A wall built using
today’s standard construction methods would not have fared as well, and could have
separated at any joint or points where components are fastened together.

As Sam and | inspected the foundation and floor framing details we looked intently for
evidence of movement that would denote structural damage. We found only one area
that might evidence such: Toward the front of the house there is a floor joist that is
unsupported on one end. It is possible that this joist was knocked loose from a rim joist
support through flexing of the house on impact; debris in the way precluded us from
doing a thorough inspection of the area. Other explanations may exist as well. This
joist is in the vicinity of the front bedroom closet and it may be the cause of the closet
floor sagging as you so noted.

Though the house does not appear to have suffered severe structural damage, it
certainly suffered significant damage in other areas. Sam and | believe these are
directly attributable to the strike incident. These damages made the house
uninhabitable and have a direct correlation to its present condition. From our
observations, we noted:

. Aportion of plaster has broken lcose near the front entryway, and a large hole in
the ceiling and wall surfaces now exists. In other locations, it appears that the
plaster has cracked or is delaminated. Repairs would be required prior to
recccupancy. A larger problem, however, may now exist.

Il. Asbestos was once used so extensively that it was a nearly ubiquitous product. I
is highly possible the plaster in the house contains asbestos, in which case a
whole-house remediation would be required. (This would be consistent with
another comment you made regarding how long the asbestos remediation process
took at the 343 address property.)

A rule of thumb for building inspection is that existing deviations from codes are
allowed to exist until such time that repair work or upgrades are done.** Though
allowed to exist, once you touch a noncompliant issue you need to bring it into
conformity. If asbestos remediation is required, that alone adds significant cost to
the building repair project.
** An exception to this rule is if a life-threatening condition exists. However, fully
encapsulated asbestos is not considered to be life threatening.

lil. PVC potable water and drain lines are hanging in a haphazard manner in the
crawlspace. Our suspicion is that the house flexed when struck, jarring the pipes
loose from their hanger brackets and other supports. As a result, plumbing system
integrity cannot be guaranteed, and all plumbing would have to be replaced to
preclude potential failure. (I assume, to the extent the original house had plumbing,
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it was probably a cast iron pipe system. Due to age and deterioration, the original
was replaced. PVC was used, both for the potable water and sanitary drain
systems.)

IV. Agas supply pipe that runs through the crawlspace hangs unsupported. Currently,
the natural gas service is turned off so the integrity of this line cannot be verified.
Prior to any future gas supply turn-on, the gas supply line needs to be rehung, and
thoroughly inspected for leaks.

V. Because the house has no basement, the furnace is located on the first floor. A
down draft furnace is used to push warm air into a galvanized sheet metal plenum
which is then connected to a rectangular sheet metal trunk (main supply) line. Air
flows through the trunk and is then distributed to individual rooms via arterial
ductwork. The arterial ductwork is made up of insulated flex duct (plastic coated
insulation with a spiral wire core to maintain its shape). Galvanized sheet metal
fittings are affixed at the junction points. The age of this heating system is
unknown; it is obviously not original equipment, though. The plenum and ductwork
system is located in the crawlspace.

The entire ductwork system in the crawlspace broke loose from whatever support
previously existed and lays in disarray on the crawlspace floor. Some connector
points have been torn loose; the arterial duct that feeds the front bedroom is
pinched shut because the flex duct is now draped across a hanger wire. Whatever
efficiency existed in the heating system was lost when this damage occurred. Prior
to future use, the entire system would have to be rebuiit.

As a side note, the fractured duct system has severely impacted the efficiency of
the forced air heat system, and is the probable cause of the excessively high heat
bill.

Continuing, we need to address the excessive warping of the floors, and doors that no
longer close. We are inclined to believe these conditions now exist not due to structural
damage caused by the strike, but rather, structural damage caused by frost heave.
Through the house’s history, this never became an issue until it went through a winter
unheated. Please recall:

« The bearing soil was noted to be moist, loamy and organic. It is highly susceptible to
frost heave. While not being anything we would want to build on today, it did have
sufficient bearing capacity to support the structure.

- Foundation support pilasters are vey shallow and bear directly on the loamy soil.
They do not extend below the frost line.

- The main heat supply trunk is in the crawlspace - uninsulated galvanized sheet metal
ductwork.

Until this past winter, the house was occupied and always heated during the cold

weather season. Heat radiating from the main supply duct simply kept the crawispace

sufficiently warm so the soil could never freeze. Thus, heaving never occurred.
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For occupancy to be granted for the house, it is necessary to jack the house up and
install a new code-compliant foundation system. Over time a good portion of the
misalignments caused by heaving may settle out. The cost of performing these
activities, though, will be very expensive.

Lastly, very strange damage is evident on the west gable of the two story portion. We
assume this was caused by the house flexing during the strike.

In summary of our observations and assessments Sam and | are of the opinion that:

. The house is very old and worn, and exhibits signs of age (sagging roof lines; et al)
but structurally, is in relatively good condition. It is not possible to apportion “wear/
age/sag’ and other observations that denote deterioration between the two
components, physical age and the strike event.

Il. Repairs and upgrades have been performed, some of which show evidence of low
quality workmanship.

lll. The building suffered a severe lateral blow cause by the adjacent property
demolition activities. While this caused extensive damage to finishes and systems,
the structure endured the blow quite well.

IV. Extensive upgrades required to make the structure code compliant may make the
total cost of repairs impractical to consider.

For reference, Sam’s and my credentials are as follows:

* Registered Professional Engineer, State of Michigan; license no. 29941
* Building Inspector/Plan Reviewer, State of Michigan,; license no. 005511
(status: inactive.)

Sam Hudson
* Licensed Residential Builder, State of Michigan; license no. 2101109753

Included herewith are:

- Files containing pictures taken while performing the assessment. References made to
picture locations (see Appendix A, to follow) are limited, as they are primarily meant to
show existing conditions.

« Atransposed copy of our hand-written field notes.
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Sam and | wish you the best as you pursue resolution to the matter of your loss. Please
let us know if we may be of further service.

Sincerely,
Visidio Partners, LLC

WTco

Barney Martlew, PE
Manager/Member

cc. Sam Hudson
File
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IMG NO.
00204

00205
00207
00208
00209
00210
00211
00212
00213
00214
00215
00216
00217
00218
00220
00221
00222
00224
00225

00226

Appendix A

Photo Identification & Descriptions

DESCRIPTION

Crawlspace:
Crawlspace:
Crawlspace:
Crawlspace:
Crawispace:
Crawlspace:
Crawlspace:
Crawlspace:
Crawlspace:
Crawlspace:

Crawlispace:

Crawlspace

Crawlspace

Crawlspace:
Crawlspace:
Crawlspace:
Crawlspace:
Crawlspace:

Crawlspace:

pier; fallen ductwork, insulation, plumbing

fallen ductwork, insulation, plumbing

insulation, plumbing

fallen gas line

fallen ductwork, insulation, plumbing

pier; fallen ductwork

pier, note shims; fallen joist (illuminated free end)
fallen ductwork

fallen ductwork

fallen ductwork

fallen ductwork and pipe

. carpentry detail, notched floor joist

fallen ductwork

out of plumb pier

fallen ductwork, insulation

fallen ductwork, insulation

general conditions

bottom of pier, note: depth; no footing; soil below

top of pier, note shims

South wall exterior, in vicinity of strike; note damaged security light
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00228
00229

00230

00231

South wall, west end; note ridge line
South wall, west crawlspace entryway

South wall interior, first floor, in the vicinity of IMG NO. 00226;
note, wall is plumb

Interior intermediate wall; note balloon framing detail

-END -
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APPENDIX B
Field Notes (Transposed from original hand written notes)

m 12x16 replacement pilasters (CMU)
girders approx. 9’ clear span
pilaster locations not uniform

2x10 joists @ 16" o.c.

1x12 hewn plank subfloor

** all lumber true dimensional

dirt floor - very moist; organic; loamy

floor support random

some pilasters just stacked block w/ wood shims - no grout

some pilasters out of plumb

pilaster to R. of front crawl space entrance - appears to be set on dirt approx. 4” below
grade

pilasters at girders are replacement CMU; wood shims below girders appear to be orig.

const.
front pilaster 6’ o.c.
front of house
subfloor pitched toward street
1 1/2" out of level betw. girders
rim joist, front of house - supported by vert 2x8
nothing observed to suggest direct str damage due to “strike”

no true fnd under front of house
brick & mortar fnd under rear of house (only)

HVAC
trunk main (rectangular galv. duct) collapsed
arteries insulated, wire reinforced plastic flex - collapsed

10
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Plumbing
Potable - PVC - collapsed
Drain - PVC - collapsed

gas supply - steel pipe - coliapsed

elect 0 14-2 wire (old romex) noted - flying splice (?)

i
balloon - 2x4 (true) @ 16" o.c.
1x8 - 1x12 exterior sheathing

Ext.

strike side -
siding lines drop toward center of house
house sags front to back toward middle
frost/agefind

crushed security light

rear gable, tall section - strange damage

visible roof sag // shingles in good condition

o
obvious/definite floor sag
age/support
frost heave
cracked / broken plaster
strike wall plumb - see photo

Homeowner Comments

no heat in front bedroom after strike
floor sags in front closet after strike
doors don’t shut - once did

house habitable prior to strike, but worn and in distressed condition

(roofline dwg attached)

11
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Sylvia Jones @ Y

August 28, 2013

Page 1 §
STATE OF MICHIGAN ;

IN THE CIRCUIT COURT FOR THE COUNTY OF SAGINAW

JONES FAMILY TRUST, SYLVIA JONES &
BOBBY JONES,
Plaintiffs,
-Vs- Case No.: 13*019698_NZ;2
HON. ROBERT L. KACZMAREK
SAGINAW COUNTY LAND BANK
AUTHORITY, CITY OF SAGINAW, RHODE
BROS. EXCAVATING, INC., and HARDHAT
DOE, an unknown employee,

Defendants.

DEPOSITION OF SYLVIA DENISE JONES
Taken by the Defendant on the 28th day qf August, 2013,
at 5140 State Street, Saginaw, Michigan, at 12:58

p.m.

APPEARANCES:

For the Plaintiff: MR. PHILIP L. ELLISON (P74117)
Outside Legal Counsel, P. L. C.
P. O. Box 107
Hemlock, MI 48626
(989) 642-0055

312-236-8352
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1 FortheDefeodant 1 Q. Okay. Amuy other times you can think that you were
City of Saginaw & 2 deposed?
2 RhodsBros: MR GREGORY W.MAIR (P67465) . o
O'Neill, Wallacs & Doyle, P. C. 3 A. There might be another one. Ican't think right now.
3 P. O. Box 1966 4 Q. Okay. Ifit comes back to you, just let me know. TTl
. mﬁgﬁs 5 give you a brief overview of the ground rules here.
S  ForthsDefendant 6 T'm going to ask you a series of questions about the
Land Busk Authority: MR. LAWRENCE WILLIAM SMITH (P27029) 7 property that fomms the subject matter of the lawsuit
6 Gilbert, Smith & Borrello, P. C. 8 that we have here. If at any time you don't understand
721 S. Michigan Ave. . -
4 Saginaw, MI 48602 9 my question, could you, please, ask me to rephrase it?
(589) 750-2500 10 A Yes. -
8 11 X we go through this ,
REPORTED BY: Do . i, CSR4521 12 mowvatal conamaieaion T scawtyou o 1
9 Certified Shorthand Reparter
(989) 793-6672  1-800-878-6672 13 just ask that you attempt the best you can to say yes
ig FAX: (989) 793-4290 14 or no to the questions and if I correct you, I'm not
12 15 picking on you, I just want to make sure we have what
13 -00o0- 16 your answer is on. the recerd; is that fair?
14 17 A Yes.
iz 18 Q. And if at any time you need to take a break, just
17 TABLE OF CONTENTS 19 please, indicate that you want to take a break. The
18 20 only thing I'd ask is that you answer any question
>y SYLVIADENKEJONES PAGE 21 that'sleft out there before we take a breals, is that
21 Examination by Mr. Mair 3 22 okay?
2: — 23 A Yes.
’ . 24 Q. What is your full name?
§§ DepXfl  Tnterrogosis » 25  A. Syivia Denise Jones.
Page 3 Page 5
1 SYLVIA DENISE JONES 1 Q. AndisitS-Y-L-V-I-A?
2 HAVING BEEN CALLED BY THE DEFENDANT AND SWORN: 2 A Yes.
3 EXAMINATION 3 Q. And what's your date of birth?
4 BY MR MAIR: 4 A 94-54.
5 Q. Goodafternoon. My name is Greg Mair. Irepresent the 5 Q. And what is your current address?
6 City of Saginaw and Rohde Brothers in this action 6  A. 351 South 5th Avenue.
7_ " Tthafs beea filed by the Jones Family Trust, yourself 7 Q. Isthat48601?
8 and your busband, Bobby Jones. Have you ever given 8 A Yes.
9 deposition testimony before? 9 Q. Okay. How long have you lived there?
10 A Yes 10 A. A year in November.
11 Q. Oksy. Approximately how many times? 11  Q Okay. Do you remember the date that you moved in 2012?
12 A Ah, twoto thre times. Thres times I think. 12 A Tmsony? )
13  Q Oky. Do youremember thoso actions? 13 Q. Youmoved into the 351 South Sth Avenue home in
14 A (Witessmodshead) 14 November of 2012; is that correct?
15 Q. What were those related to? 15 A. Yes.
16 A Um,alawsuit with my brother. Um, the other two I 16 Q. Do you remember the exact date?
17 can't remember right now. 17 A. No.
18 Q. Olay. Do youknow approximately bow long ago it was 18 MR. ELLISON: And, Sylvia, justso to
19 that you were deposed? 19 remind you, you answer only to what you know here
20 A Several years ago. 20 today, okay? So there's no—~Fm sure Greg would agree
21 Q. Morethum ten? 21 with me there's no right or wrong answer. You onty
22 A Ob,Iknow, Ah, the one from my husband's car 22 give the truth as to what you actually know and can
23 accident. 23 testify to here today.
24 Q. Okay. When was that? 24 Q. Prior to the 351 address, where did you live?
25 A 'lla'l2 2000, 25 A 339 South 5th Avenue.
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1 Q. Who owns the 351 address? 1 Q. Okay. What was the reason you moved out of there in
2 A. Ah, Jones Family Trust. 2 the beginning of 20107
3 Q. Okay. Is that the same case with the 339 address? 3 A Tomoveback in the house to get control of it
4 A. Yes. 4  Q Allright What did you need to get control of at the
5 Q. How long did you live at 3397 S 339 address in 2010?
6 A. 1979. 6 A Sonobody could break in there and...
7 Q. Continnously until 2012? 7 Q. Hasthatbeen a problem at the 339 address, break-ins?
8 A. Not continuously. 8 A No.
9 Q. Allright. Where did you live, um, what other 9 Q. Okay. Any other reason why you moved from Carroll back
10 addresses have you lived at since 1979? 10 to the 339 address other than to get control and
11 A. 1023 Carroll, C-A-R-R-O-L-L. 11 prevent break-ins?
12 Q. Okay. Also in Saginaw? 12 A Saythatagain, the first part.
13 A. Yes. 13 Q. My understanding is is that you moved from the 339
14 Q. 486017 14 address to the Carroll address at the end of 2007; is
15 A. Ithink that's 7. 15 that correct?
16 Q. Okay. When did you live at the Carroll address? 16 A Right
17 A. 2007. The end of 2007 until the beginning of 2010. 17 Q. Allright And you did that to get control of this
18 Q. Okay. What was the reason that you lived there for 18 large residence. You then lived there for
19 that time period? : 18 approximately two and a half'to three years it looks
20 A. Thave a house, that house there, I had to get over 20 like?
21 there and lived in there and get it going, make sure 21 A Uhhuh
22 everything was okay. 22 Q. And you moved out from the Carroll address to the 339
23 - Q. Sodid you acquire the house in 2007? 23 address. I'm trying to understand why it was that you
24 A. No. 24  moved from Carroll back to the 339 address?
25 Q. When did you acquire that residence? 25 A Letmestart, ] had rented it to a pastor and his wife
Page 7 Page 9
1 A 1993, 1 and then they moved out so my-I was afraid for my
2 Q. Allright. I guess I don't understand why you had to 2 husband walking down these high steps over at the 1023
3 move there and live there in 2007. Was there any 3 address so I felt it would be better for him back at
4 reason why you left the 339 address to move to Carroll? 4 our house.
5 - MR. ELLISON: I'm going to object on 5 Q. Okay. How long was the 339 address rented for?
6 relevancy grounds. Go ahead and answer, if you can. 6 A Avyear.
7 A. Ask the question again. 7 Q. Okay. Is that the only tenant you've had there?
8 Q. What was the reason that you moved from 339 South 5th 8 A Yes.
9 Avenue to 1023 Carroll— 9 Q. Are you making a claim of damages in this lawsuit for
10 MR ELLISON: Same objection. 10 loss of rent for the 339 address?
11 Q -in2007 ' g 11 A Forthe 3397
12 THE WITNESS: I-didn't you object? Do I 12 Q. Correct.
13 answer? 13 A No.
14 MR.ELLISON: Yeah, you still answer. Yep. 14 Q. Okay. Do you still own the 1023 address?
15 Tm just placing an objection—I'm sorry-T'm going to 15 A Yes.
16 place some objections on the record and it's just for 16 Q. Andisthatin the Jones Family Trust as well?
17 the purposes of we're preserving this in case we go—if 17 A Yes.
18 we need to utilize any of this if it goes before the 18 Q. Allright How many properties does the Jones Family
19 Jjudge, then we get to discuss—the lawyers work out the 19 Trust own currently?
20 objections so I may object. You only don't answer when 20 A. With houses?
21 1 instruct you not to answer, okay? 21 Q. Yes.
22 THE WITNESS: Okay. 22 A. Three.
23 MR. ELLISON: All right. 23 Q. Sothose are the three we've talked about here today on
24 A 1feltif1moved in there, I could get better control 24 the record?
25 of the house. It's a very large house. 25 A. Yes.
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1 Q. Were there any other properties that the trust had 1 asking, counsel, ambiguous questions here about—
2 owned over the years that it no longer owns? 2 MR. MAIR: If you have an objection ebout
3 MR. ELLISON: I'm going to object again on 3 my question, then make your objection, but I don't want
4 relevancy grounds on any of this, but go ahead. 4 you interrupting clarifying her testimony.
5 A Could you repeat the question? 5 MR. ELLISON: I'm not trying to clarify.
6 Q. Arethere any other properties that the Jones Family 6 I'm just trying to make sure that she's answering only
7 Trust has owned over the years that it does not, 7 what you loow here today, okay, from here forward to be
8 currently own? 8 clear about that. I don't want you guessing, okay?
9 . MR. ELLISON: Same objection. 9 THE WITNESS: All right.
10 A No. 10 MR, ELLISON: Okay.
11 Q. Soatall times if ] understand correctly the Jones 11 MR. MAIR: And Il just ask again that you
12 Family Trust has owned three separate properties; is 12 make objections and stop interrupting her testimony and
13 that correct? 13 my inquiry.
14 A. Youmean through the years? We did own one other house 14 MR. ELLISON: Well...
15 on that same block. Um, what was the address? Unm, it 15 Q. When was the Jones Family Trust organized?
16 ‘was years ago. It might have been 358, 16 A. 1999. Imean 1909.
17 Q. Okay. How long did you own that or how long did the 17 Q. 1909?
18 trust own that property? 18 A 2009.
19  A. Thetrust didn't-we didn't have the trust then come to 19 Q. 2009. Do you know who the trustee is of that trust?
20 think of it so I still don't know I guess. 20 A Who the trustee is? °
21 Q. Allright What happened to that property, if you 21 Q. Yes.
22 know? 22 A Myself and my husband.
23 A Itwas tom down. 23 Q. Who are the beneficiaries of the trust?
24 Q. Do you know why? 24 A. Um, my children.
25 A. Weletitgo. It was too much work involved. 25 Q. How many children do you have?
Page 11 Page 13
1 Q. What about that property was too much work? 1 A Five
2 A. What about the house was tco mauch work? -2 Q. Was are their names and ages?
3 Q. Yeah. Like what was the problem with it? 3 A Scotty Lorenzo Jones is 26. Michael Barrera Jones.
4 A. It was very expensive to repair. 4 His name is Michael Lee Barrera Jones. These are
5 Q. Canyoubemore specific? 5 adopted children so I left his last name.
6 A Ttwas too expensive to repair. 6 Q. How old is Michael?
7 Q. What specifically was too expensive to repair? 7 AR
8 A_ The entire thing. It needed a new roof. 8 Q. Okay.
9 Q. Okay. And do you know who acquired that property? 9 A Hewas exempted Thursday. We took him out.
10  A. I'm thinking it went back to the city. 10 Q. Oh, okay.
11 Q Allrght " ° . 11 A Justin Simon Jones, he's 20.
12 MR. ELLISON: Greg, ifIcould. Sylvia, 12 Q Okay.
13 you just said I think. Do you know it went back to the 13 A Le'Calvis.
14 city or are you guessing it weat back to the city? 14 Q. Canyouspell that?
15 THE WITNESS: The reason I say that is 15 A L-E capital C-A-L-V-I-S, Mariana Jones, Maniscia.
16 because a person got it after we did. I don't know how 16  Q How doyouspell that?
17 he got it. 17 A M-A-NJ-S-CI-A, LeLeta, L-E-L-E-T-A, Jones.
18 MR. ELLISON: Only answer what you know, 18  Q How old is Maniscia?
19 not what you're guessing on here. ) 19 A Shes13.
20 MR MAIR: Ijust want—] mean I understand 20 Q. And how old is Le'Calvis?
21 what you're trying to do. If you have anything that 21 A 16
22 you need to clarify at the end of this, you're more 22 Q. Okay. Why was it that Michael was exempted last week,
23 than able to ask those questions thea. 23 if you know?
24 MR. ELLISON: Well, I want to make sur¢ my 24 A Ican'tsay. That'sprivate. That's my business.
25 client—-T've heard twice now because you've been 25 MR. ELLISON: Well, he's asking youa
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1 question and you're going to have to answer here, I 1 A No
2 noean we can move to seal this if we need to, but... 2 Q. Do you know what the estimated value is of the trust in
3 A_ Reasons it's in the trust, ah, reasons that's personal 3 its entirety?
4 tous. 4 A. No.
5 Q. Okay. Can you be more specific, please? 5 Q. Have you ever made that calculation?
6 A Reasonsthat's personal to us. 6 A No.
7 Q. I'masking what are those personal reasons that Michael 7 Q When's the last time you had the 339 South 5th Avenue
8 was exempted from the Jones Family Trust? 8 address appraised?
S A. Hestole a lot of credit cards and used them. 9 A Ah lhad amortgage onit. Let methink. Um, I'mnot
10 Q. How much? 10 sure if it was 2008 or ‘9 or '10.
11 A. How mmuch money? 11 Q. Do you have a copy of any of those docurents from that
12 Q. Yes. 12 appraisal?
13 A. Well, we haven't totalled it out, all out. 13 A Tm-] probebly do. I might.
14 Q. Do you have an estimate? 14 Q. Okay. Do you know what the amount of the appraisal
15 A. 310 $4,000. Actually it's a debit card and a credit 15 was?
16 card. 16 A The insurance company did an appraisal, too.
17 Q. Has that, um, have you filed a police report associated 17 Q. Okay.
18 -with that? ) 18 A Now, what was your question?
19 A. Yes. The debit and credit this last deal was my i9 Q. The amount of the appraisal.
20 brother-in-laws. 20 A I'mthinking it's 265,000 I think if I remember
21 Q. Okay. What's his name? 21 correctly.
22 A. My brother-in-aw? 22 Q. Okay. Do you know what company did the appraisal?
23 Q. Yes. 23 A No.
24 A. Johumy. 24 Q. Have you had any appraisals done on the 339 address
25 Q. What's his last name? 25 after September 0of 2012?
Page 15 Page 17
1 A. Jones. 1 A_ An appraisal, no.
2 Q. Do you know his address? 2 Q. Yes. How far did you go in school?
3 A. No, Idont. 3 A_ Delta College 12 credits before I get my associate's.
4 Q. Do you know his phone number? 4 Q. When did you attend Delta?
5 A. No, Idon't. 5 A '73. Well, actually *72, *73 and the first part of
6 Q. Do youknow what street he fives on? 6 14,
7 A Jowa T 7 Q. Okay. Where did you go to high school?
8 Q. All right. What other property or assets are included 8 A_ Saginaw High.
9 in the Jones Family Trust besides these three 9 Q. What year did you graduate?
10 properties we've talked about? 10 A 1972
11 A. Empty vacant land. 11 Q. And did you say that all of your five children are
12 Q. How many, ah, vacant properties are there? 12 adopted?
13 A Ibelieve it's s